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THE CRIMINAL JUSTICE SYSTEM OF ITALY

1. Demographic issues

At the end of 1997, Italy’s population totalled 57,563,354, an increase of 72,387 persons compared to the previous year. Taking into consideration that the number of deaths has far exceeded the number of births since 1993, this population increase can only be attributed to the arrival of foreigners.

2. The main criminal laws in the Italian legal system

The Italian Criminal Code that is currently in force (the so-called Rocco Code, named after the then Minister of Justice) dates back to 1930.

Like all the Codes of European countries approved since then, it was inspired by the Napoleonic Code of 1810 on the one hand, and by the 1870 Code of William, on the other hand. Although it was modelled on the major liberally inspired codes of the nineteenth century which were inspired to a greater extent by Liberalism, the fact that it was approved when Fascism was at its height (1942-1943) meant that, in compliance with the ideological dictates of an authoritarian state, the Code was originally very severe and gave a highly repressive role to the state powers.

Thus, the death sentence, which had been banned by the previous Criminal Code of 1889 (the so-called Zanardelli Code) and had been reintroduced only a few years earlier (1926), was reaffirmed and strengthened. The provision for general extenuating circumstances was eliminated, while numerous cases of absolute liability were included. There was a noticeable increase in the sanctions applied for crimes against property. These, furthermore, tended to apply more strict penal sanctions to those forms of behaviour (in primis violence) that are usually linked to the lower social classes, while applying lighter sanctions to those offences against property that are usually perpetrated by the middle class (such as fraud). Numerous crimes related to attacks against the political regime in power at the time were envisaged, as well as crimes of ideological dissent against the regime.

As soon as the Fascist regime was overthrown, the first profound changes to the Criminal Code were made, reflecting the new institutional order of the Italian State.

In 1944, Legislative Decree No. 222 abolished the death penalty, with the exception of the cases provided for by the war laws. Legislative Decree No. 288 of 1944 reintroduced general extenuating circumstances as well as legal excuses in cases of legitimate reactions to arbitrary acts by public officials.

In 1958, Law No. 127 modified Article 57 of the Penal Code, which was one of the provisions that clearly accepted absolute liability as a criterion for indictment. Thus, for example, this provision considered the director or deputy director of a journal responsible for offences committed by the press. By introducing the phrase “as proof of guilt”, punibility became dependent on proof of guilt.

Law 220 of 1974 introduced the possibility to pass judgement after having taken into consideration both the mitigating and aggravating circumstances; the application of one single sentence with an added penalty in cases of concurrence of offences and the expanded use of conditional sentences. It also made it optional rather than obligatory to consider recidivism as an aggravating factor.

Law 317 of 1967, Law 706 of 1975 and Law 689 of 1981 paved the way to a decriminalisation process which was finalised at the end of 1999 (acts of June 25, 1999 and December 3, 1999). One of the most significant legal innovations deserves mention: the Constitutional Court’s decision No. 364 of 1988 which inferred that absolute liability is incompatible with the principles of the Constitution. Following this decision, the numerous forms of indictment based on mere material cause envisaged by the Rocco Code became inconsistent with the Constitution. It was probably in order to deal with this problem raised by the decision of the Constitutional Court that Law No. 19 was introduced in 1990. This modified the aggravating circumstances and excluded the possibility of indictment based on mere material connection. It also stated that culpability was a prerequisite for punibility.

Over the years, and especially in recent years, other important changes have been made to the Criminal Code. These concern the special rather than the general part of the Code. The most important changes are related to mafia-type associations for which a specific incriminating law has been introduced (Law 646 of 1982), crimes against the public administration (modified by Law 86 of 1990), the introduction of crimes related to money laundering and laundering of the proceeds of crime (by Law 328 of 1993), the modifications of usury crimes (Law 108 of 1996) and that of abuse of official duties (Law 234 of 1997), as well as the profound change introduced on the issue of sexual violence (Law 66 of 1996).

The Italian Criminal Code has been translated and published in all the major European languages – English, French, German and Spanish.

Alongside the incriminating provisions contained in the Criminal Code, Italy has also always had special laws. The complementary legislation has always been an important source of criminalisations. The use of this legislation has increased over the years, so much so as to induce some legal scholars to affirm that the Rocco Code is no longer the main source of the Italian criminal justice system, but a secondary and supplementary one.

Among the numerous special criminal laws, it is necessary to mention at least those related to secret associations (Law 17 of 1982), the credit market (Legislative Decree 58 of 1998), the banking market (Legislative Decree 385 of 1993), building, urbanisation and the environment (Law 1150 of 1942, Law 1086 of 1971, Law 62 of 1974, Law 10 of 1977, Law 457 of 1978, Law 47 of 1985, Law 431 of 1985, Legislative Decree 22 of 1997), bankruptcy (Royal Decree 267 of 1942), paedophilia (Law 75 of 1958), prostitution (Law 75 of 1958), migration (Legislative Decree 286 of 1998), drugs (Presidential Decree No. 309 of 1990), and taxation (Law 516 of 1982).

Within such a deluge of complementary provisions, recourse is very frequently made - at least with respect to financial and tax issues - to a form of protection based on non-compliance with the often technically very complex provisions of the civil code or with orders and authorisation issued by the public administration, and on the disturbance this causes to the control functions of public entities. In other words and in short, complementary legislation often increases the number of neutral incriminating cases that are thoroughly regulated by the law, but which are not given great criminal importance by society. Such provisions, in fact, pose considerable problems with respect to the proportionality of the sentence with guilt. It is not by chance that our prevailing doctrine has proposed converting at least the less serious cases into administrative offences.

3. The fundamental principles of Italian Criminal Law and Procedure

The existing Criminal Procedure Code was approved in 1988. It replaced the previous Code, which dated back to 1930 and was the expression of the authoritarianism of the political regime of that period. The former Code highlighted the inquisitorial character of the Italian Criminal Procedure Code by giving greater emphasis to the pre-trial phase and almost completely abolishing the participation of the defence counsel in this phase.

Once the Fascist regime was overthrown, a governmental commission was set up to reform the Code, which finally came about in 1955. This new legislation, which clearly aimed at enacting the principles of the new Constitution (that came into force on January 1, 1948), amended over two hundred articles of the Criminal Code so as to guarantee complete recognition of the defendant’s right to defence. Further modifications to the Code were then made by the Constitutional Court, aimed at emphasising the protection of civil rights during criminal proceedings.

In addition to the legislative reforms, the idea of creating a new Code that would be an expression of Italian democracy started to develop back in 1963, when the Carnelutti Commission (the name is taken from the jurist chairing it) was set up. During the 1970s Government enabling acts were approved to adopt a new Criminal Procedure Code. However, these enabling acts were never applied because of the rise of terrorism which created an emergency situation leading to the adoption of a new and more protectionist criminal law system. Finally, on October 24, 1988, Proxy Law No. 81 of 1987 was enacted, and the current Criminal Procedure Code came into force (October 24, 1989).

The new Code was very different from the previous one. It abandoned the inquisitorial model and based the criminal procedure system on the accusatorial model. Therefore it assigned the trial hearings a central (and, at least in theory, a sole) role of obtaining evidence, thus excluding this activity from the pre-trial investigative phase. Furthermore, the “alternative procedures” (abbreviated trial / "giudizio abbreviato", plea bargaining procedure / "patteggiamento", proceeding by decree / "decreto penale di condanna", immediate judgement / "giudizio immediato" and summary judgement / "giudizio diretissima") were completely modified and strengthened with the aim of streamlining the criminal law process.

The Criminal justice system that was created by the 1988 Code has undergone numerous changes during the 1990s, however, following the interventions of both the Constitutional Court, and the legislator in 1992. Greater emphasis was given to statements made during the pre-trial phase in order to deal with the emergency crime situation caused by the worsening of the mafia phenomenon and organised crime in general. With its decision No. 24 of 1992, the Constitutional Court declared that Article 195, paragraph 4 of the Criminal Procedure Code was inconsistent with the constitution because it prohibited the judicial police from testifying on declarations made to them by witnesses. With its decision No. 255 of 1992, the Constitutional Court also declared Article 500, paragraph 3 of the Criminal Procedure Code unconstitutional because it did not envisage the insertion in the court hearing file (the one that is known by the adjudicating body and on which it bases its decisions) of the declarations made previously by the witnesses to the public prosecutor, if these are contested during the trial hearing. It was following these decisions that legislative modifications were made by Law No. 356 of 1992.

Later on, even when Law 267 of 1997 reformulated Article 513 of the Criminal Procedure Code by prohibiting the insertion in the court hearing file of the statements made by the co-defendants to the public prosecution, the Constitutional Court did not change its position. Instead, with its decision 361 of 1998, it declared that the reformulated part of Article 513 of the Criminal Procedure Code was not in conformity with the Constitution since it did not envisage the inclusion in the file of the statements made previously by a defendant, if the latter refused or omitted to repeat them in court.

Numerous legal scholars claimed that the above changes made to the criminal law procedure by the Constitutional Court denied the court hearings their central role, which was an open contradiction of the accusatorial system. This resulted in a complete upheaval of the Code, which lost its original clearly accusatorial character without, however, taking on another specific profile, since the power of the Constitutional Court was too limited to bring about a return to a coherent and organic inquisitorial type of criminal law system.

To solve this problem, characterised by a high degree of contradictory criminal law procedures, numerous political parties proposed that the principles inspiring the accusatorial process be included in the Fundamental Law of the Republic itself. This would prevent the Constitutional Court from prohibiting any further changes aimed at returning the Code in force to its original version.

One of the most significant changes made to the Criminal Procedure Code that is worth mentioning is related to Law 332 of 1995, which tried to restrict the use of measures aimed at limiting personal freedom by making it more difficult to resort to them. This was an attempt to avoid what were considered the abuses of preventive custody that characterised legal activity during the first years of the enactment of the new Code.

Finally, it is important to stress the institution of a single judge through Law Decree No. 51 of 1998. This unified the various first instance judges of the Italian law system, and eliminated the figure of the lower court judge by merging it with that of the Tribunal. After various delays, this reform came into force on June 12, 1999, although it was limited to the civil cases, while for the penal procedure it became effective from January 2000. This has led to the need to make some changes to the Code in force. The cases of incompatibility of judges have thus been widened, the competence of the various adjudicating bodies has been modified and the list of crimes to be judged by a single body rather than by a panel of judges has been widened.

The main criminal procedure provisions are all contained in the Code in force and also apply to those offences for which specific procedures are envisaged. Thus, for example, Law 86 of 1990 provides for all crimes against the public administration to be handled by the Tribunal, while Law 234 modified abuse of official duties by stating that a person indicted for this offence can only be suspended from office after being heard by a judge.

As far as administrative offences are concerned, the procedure is very different from that applied to criminal offences, since the application of administrative sanctions is not assigned to the judicial authority, but falls under the competence of the Public Administration. Therefore, in compliance with Law 689 of 1981, the application of the administrative sanction is not necessarily preceded by a jurisdictional phase. On the contrary, a judicial proceeding can be instituted at a later phase. In fact, anyone on whom an administrative sanction is imposed can lodge an appeal with the judicial authority against the decision issued by the administrative body. In this case, the civil procedure provisions, and not the criminal procedure provisions in force, apply.

The juvenile justice procedure is regulated by a special set of laws not contained in the Code. The main source of this set of laws is Presidential Decree No. 48 of 1998, which was approved and came into force at the same time as the new Criminal Procedure Code. Among the juvenile justice provisions, special mention should be made of Law 835 of 1935 which is still partly in force, and Decree Law No. 12 of 1991.

These provisions provide for a special judicial authority, the Juvenile Court, which is composed not only of professional judges but also of experts in other fields such as pedagogues, psychologists, psychiatrists, criminal anthropologists and biologists. It is not possible to institute a civil action to claim compensation for damage during juvenile trials. In order to protect the minors involved, the parents or those who have legal authority over them are allowed to attend the trial. Given the young age of the defendants, and in order to assist in their social rehabilitation, as well as for purposes of prevention, the law provides for two decisions that might be issued: a decision dismissing the case because the fact is of minor importance and a decision suspending the trial and putting the defendant on probation. The decisions are of great significance. In the first case, the judge can decide not to proceed when, given the light and occasional nature of the offence committed, he/she decides that a continuation of the trial would harm the development of the minor. In the second case, the judge can suspend the trial (for a period that cannot exceed a maximum of three years for the most serious cases), by putting the defendant on probation, under the control and with the assistance of the social services. At the end of the period of suspension, if a positive evaluation of the minor’s behaviour during the probation period is given, the charge is dropped.

4. The judicial and police systems

The judicial system is not regulated by the Criminal Procedure Code, but by special laws. In addition to the principles laid down in Articles 101-110 (of the Constitution), the judicial system is regulated by Royal Decree 12 of 1941, better known as the Law on the Judiciary (Ordinamento Giudiziario). This legal text has undergone numerous changes over the years. The most recent one has already been mentioned, i.e. the institution of the single judge enacted by Decree Law 51 of 1998.

Among the other laws that regulate the judicial system in Italy, mention should be made of Royal Decree 511 of 1946, which guarantees the independence and impartiality of judges, and Law 195 of 1958, which regulates the Consiglio Superiore della Magistratura, the self-governing organ of judges and prosecutors, which are embodied in the same body, i.e. the Magistracy.

The Italian criminal law system is divided into various judicial bodies. At the first instance level these include the lower court (Pretura), the Tribunal and the Court of Assizes. While the lower court has a mono judge, the Tribunal and the Court of Assizes are collective bodies. Nevertheless, with the exception of a few minor changes, the procedures used by all three of these first instance judicial bodies are more or less the same.

With the coming into force of the single first instance judge, the lower courts have disappeared and became part of the Tribunals which, in turn, have become mono bodies.

5. The basic principles of criminal law

An absolutely central and fundamental principle of the Italian legal system is that of legality. It is affirmed not only in the Criminal Code (Article 1 of which states that “no one can be punished for an act that is not expressly considered an offence by law, nor can sanctions be imposed that are not established by the law”), but also by the Constitution, Article 25 of which states that “no one can be punished if not in compliance with a law that was in force before the act was committed”. Corollaries of the principle of legality provided for in the code and the Constitution are the prohibition to interpret criminal law by analogy (also considered by the prevailing doctrine as operating only in malam partem), the express determination of the offences (whereby it is the rule itself which should exactly and precisely distinguish an unlawful act from an act that is irrelevant from a criminal point of view, by avoiding ambiguous formulations that oblige the judge to act as a referee and make the decision) and the prohibition against the retrospective application of a criminal law having unfavourable consequences for the offender.
Criminal offences are divided into two main categories: crimes and misdemeanours. The discretionary criteria used in the Criminal Code to discern between these two types of criminal acts are of an exclusively formal character and depend on the different types of penalties envisaged. These, in the case of crimes, are the life sentence, the prison sentence and heavy fines, while for misdemeanours they consist of arrest and lighter fines. The latter infringements of the law are the less serious forms of criminal offences, as is confirmed by the sanctions envisaged for them, which are significantly less severe than those applied for crimes. The differentiation between the types of offences also leads to a partial difference in the law. The main differences consist in the fact that attempt is envisaged for crimes only, and that the normal criterion for indictment is "dolus" while "culpa" is required only for those cases specifically envisaged by the law.

This division in types of offences is not only present in the Code, but also within the framework of the complementary laws.

The minimum age of criminal responsibility is set at 14 years (Article 97 of the Criminal Code). Any minor who has not attained that age cannot be indicted for any type of illegal activity whatsoever, since it is presumed that the minor is incapable of understanding and intent. In certain circumstances, persons aged under 14 can be recognised as being socially dangerous and can therefore be subjected to security measures.

It must also be noted that persons aged between 14 and 18 years are not presumed to have the capacity for understanding and intent. In order to establish whether a minor aged between 14 and 18 years should be subjected to a penalty, the adjudicating body must, for each case and on the basis of the concrete evidence put before the court, ascertain whether the perpetrator of the crime had reached an adequate level of maturity and psychological development at the moment of the offence to understand the seriousness of the act (Article 98 of the Criminal Code).

If the offender had attained the age of eighteen when the offence was committed, and is therefore considered an adult, it is presumed that he/she is capable of understanding and acting intentionally and is therefore criminally liable. This presumption may not be considered valid, however, if it is proved that the offender was unable to understand and act intentionally at the moment of the offence, due to infirmity (Article 88 of the Criminal Code) or other causes. If this is proved, the offender cannot be considered liable for the offence and therefore no penalty can be imposed on him/her, with the exception of those security measures that may be applied if the offender is recognised to be socially dangerous.

Absolute liability as a criterion for indictment is expressly envisaged in the general part of the Criminal Code. In particular, it is included in paragraph 3, Article 42 of the Criminal Code which – after establishing in the first articles of the Code that no one can be punished for an act committed without awareness and intent - states that “the law should determine those cases which should be otherwise charged to the agent, as a result of the act or omission”. According to the Code, therefore, absolute liability is considered an exceptional case for indictment, while the general criterion remains that of responsibility due to "culpa". In fact, when the Criminal Code was approved in 1930, hardly anyone queried the hypothesis of absolute liability for exceptional cases.

This began to change, however, when the Constitution came into force: Article 27, paragraph 1 of the Constitution states that “criminal responsibility is personal”. Some legal scholars began to interpret this provision as being synonymous with “criminal responsibility due to one's own culpability” in the sense that the criteria for indictment should be limited exclusively to intent and culpability, in order to be consistent with the Constitution.

For numerous years, the Constitutional Court did not take a precise stand on this point until, with its decisions 364 and 1055 of 1988, it expressly accepted the above-mentioned interpretation of Article 27. For more than a decade, therefore, the Constitutional court declared that absolute liability in criminal matters was incompatible with the principles of the Italian Constitution.

Following the decisions of the Constitutional Court cited above, it proved necessary to transform the hypotheses of absolute liability as recognised by the Italian criminal law system into offences based on the principle of culpability. This work was only partially completed when, in 1990, the laws relating to aggravating circumstances excluded the cases of absolute liability. This was not applied to some cases, however, such as offences committed without intent, the death of a kidnapped person during the kidnapping and mistaking the age of the victim during a sexual offence. All these cases of unintentional consequences are considered from the point of view of the direct cause, without examining whether the consequence could have been avoided or not. They therefore go against the constitutional principle of nullum crimen sine culpa. If the lawmakers continue to be slow in adapting the laws regulating these offences to Article 27 of the Constitution, and if it proves impossible to reinterpret the incriminating provisions so that they comply with the Constitution (which some believe is possible for some cases of unintentional offences or for offences that produce unintentional effects), then the Constitutional Court will have to decide on their consistency with the Constitution.

In the Italian system, criminal responsibility is still limited exclusively to physical persons. Legal persons cannot be subjected to any type of sanction. In fact, according to Draft Law 689 of 1981 on administrative sanctions, they are not even liable for administrative offences.

This provision has been increasingly criticised by major legal scholars. Since the beginning of the 1970s the meaning, opportuneness and legitimacy of the maxim societas delinquere non potest have been questioned. In particular, it has been stressed that the most serious economic crimes are the result of precise and conscious corporate policies. The most dangerous forms of crime regarding, for instance, environmental pollution or the financial markets are, in the majority of cases, the result of precise policies of enterprises. Therefore, the fact that these corporations are exempt from any form of sanction represents a high risk for society. It is for this reason that some legal experts have proposed the introduction of provisions that consider the legal entities as actively and directly involved individuals. They have emphasised the fact that the elimination of the maxim societas delinquere non potest does not go against Article 27, paragraph 1 of the Constitution, which constitutionalised the principle of culpability. They claim that it is quite possible to identify forms of responsibility for legal persons (considering that malice requires the presence of affective and psychological elements and is therefore structurally incompatible with legal persons) on the one hand and, on the other hand, to provide for corporate crime as dangerous social crimes that require the application of security measures. In fact, alongside the penalties which presuppose the guilt of the person, Italian law also recognises other types of penal sanctions – i.e. security measures – which have threat to society only as a prerequisite etc.

In any event, even if it is not possible to adopt this measure, it would be easy to create administrative sanctions for legal persons.

However, despite the recommendations of legal scholars, the Italian criminal system does not recognise the subjective responsibility of parties other than physical persons. In 1999 bills have been presented to Parliament aiming at introducing the liability of legal persons, in order to comply with the obligations deriving from international conventions.

The Italian Criminal Code envisages various legal excuses. Some of these are contained in its general part (Articles 50-54), since they can be applied to more or less any type of offence, while others are contained in the specific part, alongside the specific crimes to which they can be applied.

The legal excuses provided for in the general part of the Code comprise consensus of the injured party, legitimate defence, state of need, exercise of a right, carrying out of a duty and lawful use of arms.

The possibility of analogically applying the decriminalising factors is also very controversial. Jurisprudence avoids applying this type of excuse since it is believed to contrast with the principle of legality. There are contrasting opinions on this point. Some legal scholars share the concern expressed by jurisprudence, while others consider it to be possible by noting that, since the principle of legality is not based on the certainty of law, but on favor libertatis, it is not based on a pro reo interpretation of analogy.

Crimes are indictable only within a given period after they have been committed, except for the most serious crimes that have no time limitation. The running out of the period of limitation is regulated by Article 157 of the Criminal Code which establishes different periods according to the type of penalty established for the various crimes. Time limits range from twenty years of debarment for those crimes for which imprisonment of not less than 24 years is envisaged, to two years for misdemeanours for which only fines are envisaged.

Limitation is suspended or interrupted in certain circumstances listed in Articles 159 and 160 of the Criminal Code. Furthermore, these circumstances are connected to the various phases of the trial. Thus, for example, the period of limitation is interrupted when the sentence is pronounced. In any case, the period of limitation established by Article 157 of the Criminal Code cannot be extended by more than one-half.
It is worth underlining that the Constitutional Court has declared the law that prohibits the defendant from renouncing the running out of the period of limitation as being unconstitutional. Following this decision, those who claim to be innocent can ask for the trial to continue even if the time limit has already run out, so as to prove their complete innocence (the trial can, however, result in a conviction of the defendant).

The Italian Criminal Code is divided into a general part, which contains the provisions that can be applied to all the offences, and a specific part, which provides for single criminal offences. It is also composed of three books. The first book, which contains the general part of the Code, is entitled “Crimes in general”. The second and third books, relating to the specific part, are entitled “Types of Crimes” and “Types of Misdemeanours” respectively, and contain lists of the various offences. These are divided into categories (such as life and physical integrity) and grouped together under headings and sub-headings.

As for the main types of crime, Article 575 of the Criminal Code defines murder by stating that “anyone who causes the death of a person is punishable with imprisonment for a period of not less than twenty-one years”. Robbery is described by Article 628 of the Criminal Code as “anyone who, with the aim of gaining an unlawful profit for himself or for others, and with the threat of violence, takes possession of a movable object of another person by subtracting it from that person, is punishable with three to ten years of imprisonment and with a fine of between one and four million lire”. As far as bodily harm is concerned, Article 582 of the Criminal Code establishes that “anyone who causes bodily harm to another person resulting in that person’s mental or bodily injury, is punishable with a term of imprisonment ranging from three months to three years”. In the case of theft, Article 624 of the Criminal Code establishes that “anyone who takes possession of the movable object of another person with the aim of gaining profit from it for himself or for others, is punishable with a term of imprisonment of up to three years and with a fine of between seventy thousand and a million lire”.

In cases of robbery and theft in particular, a very wide range of aggravating circumstances is envisaged. So much so that it can be affirmed that it is impossible to indict an offender for theft without aggravating circumstances. These aggravating circumstances result in an increase of up to ten years in the term of imprisonment envisaged for theft. The aggravating circumstances include breaking into a house, acts of violence on things, the use of fraud, the use of arms or drugs, the commission of the offence with skill, the commission of an offence in groups of three or more persons, stealing travellers’ baggage, goods which are in public premises or three or more heads of cattle. Robbery is aggravated when arms are used, when it is committed by a group of people or if the violence makes some one incapable of understanding or intent.
6. Investigation and criminal procedure

6.1. Main aspects

The investigation and criminal procedure commences when an offence is reported, and is completed when a decision by a court is given. It is divided into two phases. These are the investigative phase (indagini preliminari), which precedes the trial and in which the public prosecutor has an important role, and the court hearing during which the contending parties put evidence before the court. 

Preliminary investigations start when a public prosecutor is informed with a notitia criminis, i.e. when he/she receives sufficiently detailed and specific information about the commission of a criminal offence. The public prosecutor and the judicial police are not merely the passive recipients of information from third parties, but can also discover cases themselves, in accordance with Article 330 of the Criminal Procedure Code. This is the means by which anonymous reports can de facto give rise to criminal proceedings by providing the public prosecutor or the judicial police the possibility to act on the information received and thus acquire a notitia criminis.
Once the prosecutor is informed of the commission of an offence, the preliminary investigative phase commences. This phase cannot last indefinitely, and therefore a maximum time limit is fixed. The time limit does not start on the day the offence is reported, however, but on the day when the offender is identified: in other words, from the moment in which a given person is investigated for a certain offence. The time limit set to investigate a specific person is six months, which can be extended to a maximum period of two years in the case of more serious offences.

During this pre-trial phase, the public prosecutor has a dominant position in carrying out the investigation. In theory, until the beginning of the court hearing the work carried out by the parties cannot be used as evidence, since the evidence is collected during the court hearing. The current Code has already introduced some exceptions to this general principle. The original Code established that a series of investigative methods that cannot be repeated (such as inspection reports, confiscation, search, unrepeatable technical controls, phone interceptions) could be used as evidence. A probatory hearing (incidente probatorio) was also envisaged. This was of direct Germanic inspiration and consisted of the contending parties speaking before a judge before the trial and evidence being gathered. Upon the request of the two parties, this instrument could be used if a delay in providing evidence might result in it being lost or polluted.

There are always exceptions to this general rule, however, and in these cases evidence can only be obtained during the trial and not before it. The above-mentioned legal framework has undergone radical changes following the already cited decisions of the Constitutional Court (see section 3) which ended up attributing a probatory value to the statements made by persons to the public prosecutor during the preliminary investigative phase. In this way, the original design of the Code in force was radically modified, so much so that the majority of the legal scholars believe that it has lost its internal coherent and systematic character forever.

The pre-trial phase is conducted under the control of the judge for preliminary investigations ("G.I.P."), a judge who controls the work of the public prosecutor and guarantees the rights of the person being investigated, in other words, when there is a need to collect the evidence in advance. The preliminary judge has the task of adopting measures restricting personal freedom if this proves necessary during the investigation. He/she also decides whether it is necessary to extend these measures, following a request by the public prosecutor. In addition, at the request of the parties the preliminary judge decides whether to admit taking evidence during the pre-trial phase and presides over the proceedings.

Furthermore, the preliminary judge decides on any requests to set the case aside. In fact, the preliminary investigation phase ends when the public prosecutor decides whether or not to send the defendant(s) to court. If the public prosecutor believes that the reported offence is groundless (as can happen also when the collected evidence is not sufficient to sustain the accusation in court), or that there are no prerequisites for continuing the case, or that the act does not constitute an offence, he/she asks the judge for preliminary investigations to set the case aside. If the latter decides to accept this request, he/she orders the case to be closed. Otherwise, he/she asks the public prosecutor to carry out further investigations. If, after having carried out further investigations, the public prosecutor still believes that there are no grounds for sending the case to court, but the preliminary judge deems otherwise, the latter can order the public prosecutor to make an indictment.

It is worth noting that, if the case is closed, the person offended by the crime (who might also now coincide with the person damaged or injured by the crime) can appeal against this decision before the judge for preliminary investigations.

If, however, the request to dismiss the case is accepted, the case is closed, but it can be reopened at any time if new evidence is acquired.

Should the public prosecutor decide to commit the investigated person (who is then called the defendant) for trial instead of carrying out the criminal action he/she would directly issue such an order in cases where the criminal offence falls under the competence of the lower court; on the other hand, he/she would send his/her request to the preliminary judge when the crime involves the competence of either the Tribunal or the Court of Assizes. The preliminary Judge will decide whether or not to accept the request after listening to both parties in chambers. This first hearing is called the preliminary hearing. In this respect, it should be underlined that the recent reform relating to the “single judge”, by unifying the positions of the magistrates and the Tribunal judges, has modified the above- mentioned system. This means that the preliminary hearing will only continue to be used before the Tribunal college.

The Italian criminal law system had always been inquisitorial in character, with the investigations being carried out by the investigating judge who was assigned the gathering of the evidence. In many cases, the court hearing was merely a form of controlling the previous phase. This underwent a substantial change when the new Code came into force in 1989. This Code, following some proposals for legal changes, was clearly inspired by the North American accusatorial model. The investigating judge was replaced by the judge for preliminary investigations who had the task of controlling that the work being carried out by the public prosecutor was in compliance with the law and guaranteed the rights of the person being investigated. The evidence was not normally collected during this phase, but during the court hearings.

These basic characteristics of the Italian criminal law system have undergone significant changes, however, following the decisions of the Constitutional Court in 1992 which have already been mentioned. The greater possibility to collect probatory evidence even during the preliminary investigative phase has brought about particular changes in the Italian criminal law procedure. Most of its accusatorial character has given way to a mixed system which is largely criticised by some scholars as having lost it’s original coherent and systematic character.

In addition to the normal procedures, the Code also provides for other types of criminal law procedures, the so-called alternative procedures. These are as follows:

Abbreviated trial (Giudizio abbreviato). A defendant may ask, with the consent of the public prosecutor, for a decision to be pronounced on the basis of the evidence collected during the preliminary phase. If the judge considers it possible to adjudicate on the basis of the said evidence, he/she pronounces the judgement. Where a sentence is pronounced, the penalty is reduced by one-third.

Bargaining the sentence (Patteggiamento, Applicazione di pena su richiesta). When the envisaged sentence does not exceed two years, the defendant or the public prosecutor may ask for a given sentence to be applied. If the two parties agree and the judge considers the proposed sentence appropriate, he/she applies the negotiated sentence. The advantages for the defendants are that they are granted a reduction of up to one-third of the sentence, they do not have to pay court costs and they are not subjected to any security measures.

Proceeding by decree (Decreto penale di condanna). For offences which are prosecutable ex officio, if the public prosecutor believes that only a pecuniary penalty should be applied, he/she asks the judge for preliminary investigations to decide the case by decree. If this request is accepted by the preliminary judge, a decree is issued which contains the sentence. If the defendant appeals against the sentence, an ordinary criminal law procedure is instituted.

Immediate trial (Giudizio immediato). When there is conclusive evidence, the public prosecutor and the defendant can ask to pass immediately from the preliminary investigative phase to the court hearing, without holding a preliminary hearing.

Summary trial (Giudizio direttissima). This type of trial can be applied when an offender is caught red-handed (in flagrante delicto), or when the commission of an offence is confessed. The defendant appears directly before the court, although he/she has the right to apply for an abbreviated trial or the bargaining of the sentence.

The Criminal Procedure Code is divided into eleven books.

The first book is dedicated to the judge, the defendant, the public prosecutor, the judicial police, the civilly liable persons, the injured party, the civil parties and the defence counsel.

The second book regulates the acts of the trial and contains the most important provisions regarding the procedural terms and nullity or invalidity of acts.

The third book regulates the investigation and collection of evidence.

The fourth book regulates precautionary measures directed against the person or property.

The fifth book deals with pre-trial investigations and the preliminary hearing, while the sixth book regulates special procedures, i.e. the alternative procedures aimed at shortening or expediting the court hearings under special circumstances. These include cases for which it is easy to provide evidence or when the defendant asks for a lighter sentence (the alternative judgements: see above).

The seventh book regulates the trial: the preliminary phase, the trial hearing, and the decision, including the sentence.

The eighth book regulates the proceedings before the lower court (now: a single-judge court), while the ninth book provides the norms for the appeals. 

The tenth book regulates the enforcement/execution of the sentence and the eleventh book deals with the judicial relationships with foreign authorities. The latter contains the provisions relating to extradition, international rogatory letters and the effects of foreign sentences.

6.2. Restrictions on personal freedom before judgement appeals and collection of evidence

Article 13 of the Constitution expressly guarantees personal freedom, by stating that freedom may only be restricted by the judicial authorities and only in those cases provided for by law. It states that personal freedom may only be restricted by a motivated order of a court in the cases specified by the law.

A whole book of the Code, the fourth one, is dedicated to precautionary measures. 

In compliance with the constitution these measures may only be applied by the court dealing with the case or by the judge for preliminary investigations, upon the request of the defendant or the public prosecutor (to repeal or modify them).

The law lists the requirements for adopting these precautionary measures. They consist of serious circumstantial evidence of guilt and at least one of the following: risk of escape, risk of acquisition or of the genuineness of the evidence and risk of the offence being repeated. Article 274 of the Criminal Procedure Code states that these precautionary measures can in no case be inflicted on an indicted person or a person under investigation who refuses to make declarations or admit guilt. The fact that a person takes advantage of nemo tenetur se detegere cannot be used as a reason for applying these measures.

The law regulating the adoption of these precautionary measures was made stricter in 1995, by Law No. 332 reforming the Criminal Procedure Code. This law was introduced following numerous complaints regarding the inappropriate use of preventive custody in prison, which was often de facto used as an instrument to obtain a confession or incriminating declarations, and represented a violation of nemo tenetur se detegere principle. To avoid this, certain prohibitions were established with regard to the use of the most severe precautionary measure i.e. pre-trial detention. As a result, this measure could not be applied if the judge thought that the person who was under investigation and who had been charged could be granted a conditional suspension of the sentence. It has been stressed that this measure can only be adopted in exceptional circumstances and only if the other lighter measures prove inadequate. It has also been noted that a judge must justify his decision to adopt this measure (and the decision can be annulled). The maximum term of imprisonment has been decreased and recidivism cannot be taken into account when deciding on the adoption of the said measure.

The length of the term of preventive custody is established in accordance with the sentences fixed for each type of offence and cannot exceed certain maximum limits.

The excessive length of preventive custody prior to sentencing has been criticised for some time as one of the main faults of the Italian criminal law system. Even this aspect of preventive custody was modified by Law 332 of 1995. Nowadays, for the most serious cases, i.e. for crimes for which a maximum of twenty years of imprisonment is envisaged, the maximum period of preventive custody is six years.

Precautionary measures can be revoked or modified upon the request of the defendant or public prosecutor, if the reasons for their adoption no longer exist or have changed significantly. In this case the judge who adopted the measures makes the decision. In any case, it is also possible to lodge an appeal against a decision applying a precautionary measure. An appeal may be lodged with the Court of Appeals or with the Court of Cassation.

The period of time spent in pre-trial custody is taken into consideration when deciding on the length of the sentence in the case of a conviction and is deducted from the sentence still to be served.

In addition to preventive custody, the Italian Criminal Procedure Code provides for other forms of restrictions of personal liberty that are applied before the final sentence is pronounced. These are arrest and being held for questioning (fermo). These two measures are only used during the preliminary investigative phases, and not during the trial, because they are temporary measures. Since they are only applied during the pre-trial phase, they are not contained in the book of the Code dealing with precautionary measures, but in the book on preliminary investigations.

Obviously, these measures also have to guarantee the fundamental right of personal liberty as sanctioned by Article 13 of the Constitution. This provision contains a clause that undoubtedly refers to arrest and holding for questioning. Paragraph 3 of Article 13 states that in exceptional cases of need and emergency that are expressly indicated by law, the police can adopt provisional measures. However, if these are not confirmed within the next forty-eight hours, they are considered as annulled or ineffective.

The exceptional circumstances of need and emergency are identified with the arrest and holding for questioning, in accordance with the Italian legal tradition. 

A person may be arrested if caught by the judicial police, injured party or any other person, while actually committing the offence (i.e. in the state of flagrancy in its strictest sense), or after the offence, with the stolen object or other evidence in his/her possession that indicate that he/she committed the offence immediately before being caught (quasi-flagrancy). Arrest in flagrancy cannot be applied for all offences. For example, it cannot be applied for misdemeanours, unintentional offences and for offences for which light sanctions are imposed.

Whereas only the judicial police and private persons can make an arrest, the public prosecutor alone can issue an order to hold a person for questioning, although this can also be done by the judicial police, but only when it is not possible to contact the public prosecutor beforehand. Following widespread complaints about the abuse of this law by the police, it was made stricter by the 1988 Code, especially the part regarding holding for questioning without the approval of the public prosecutor. 

The existing law on this measure envisages that it can only be adopted for crimes for which a prison sentence of not less than two years and no more than six years is envisaged: in other words, for those crimes involving the use of war weapons and explosives. In order for it to be applied, there must be a real risk that the offender might escape and serious evidence of the culpability of the person.

The same procedure is applied following both an arrest and holding for questioning. The person under arrest or being held must be informed that he/she has a right to name a defence lawyer. In compliance with Article 13, paragraph 3 of the Constitution, the public prosecutor must ask the judge for preliminary investigations within forty-eight hours to confirm the measure. In case of non-compliance with this term, the person under arrest or being held must be released immediately. In turn, within forty-eight hours the judge for preliminary investigations must fix a hearing in order to confirm the arrest or holding for questioning. During the hearing the public prosecutor and the defence counsel of the defendant must present their cases before the judge. At the end of the hearing, if grounds exist, the judge can confirm the arrest or holding for questioning and, if necessary and if requested by the public prosecutor, he/she can apply a precautionary measure. Otherwise, the person under arrest or being held has to be released immediately.

It is always possible to lodge an appeal against a decision of the first instance judge. Not only the public prosecutor, the defendant and his defence counsel have the right to lodge an appeal against a decision, but also the injured party (the person directly affected by the offence), the civil party (the person that has been damaged as a result of the crime), as well as the civilly liable person (who has to compensate the damage caused by the offender and is therefore liable to pay a penalty if the offender is considered guilty). Unlike the public prosecutor, the defendant and the defence counsel, the other parties can only lodge an appeal against those parts of the decision that affect their rights. A partial exception to the rule is presented by the injured party for offences of slander and defamation, in that they can appeal against decision of acquittal, even in reference to criminal liability and guilt.

The first type of remedy that it is worth analysing is the appeal, whereby a court of second instance takes over the entire responsibility of deciding whether to allow and grant the appeal against the first sentence. Since the grounds for appeal are not listed in the law, numerous grounds can exist. In addition, since the judge of appeal re-examines the appealed sentence, he/she can completely overturn the evaluations and decisions made by the first instance judges.

Not all sentences can be appealed against, such as those made during an abbreviated trial and negotiated sentences, and those related to cases where only a fine (pecuniary penalty) may be imposed.

In any case, it is possible to appeal to the Court of Cassation against unappealable sentences as well as against the decisions rendered by the Appeals Court. The Court of Cassation is the highest court of the Magistracy. The Cassation decides on the legitimacy (on points of law) of cases and not on their merit. In other words, it only has to ascertain if a trial has been carried out in compliance with the laws regulating it and that the judgement was issued taking into consideration the basic rights of the defendant. It does not, however, have the power to decide on the historical facts of the case.

The reasons for appealing to the Court of Cassation are expressly indicated by law. At the end of the hearing, the Court of Cassation can decide whether to confirm or annul the decision that was brought before it. In the latter case, the Court pronounces a final decision relating to the judicial controversy, if no further preliminary proceedings are to be carried out. It therefore only deals with the application of the law, while remitting the case to a court other than the one that issued the previous decision.

Under no circumstances can a case be examined in the absence of a defence counsel. If the defendant has not nominated his own lawyer or if the lawyer is absent without any justification, then a defence counsel is appointed by the court.

Given the importance of the evidence, a whole book – the third one – of the 1988 Penal Procedure Code has been dedicated to it.

The book establishes that everything that is both pertinent and not superfluous to the decisions to be made by the judge can be used as evidence. The judge will decide whether these two requisites have been met before making the admission order. The evidence, in fact, is provided by the parties and the role of the judge is to ascertain whether it can be admitted on the basis of the two above-mentioned criteria. With the adoption of the accusatorial system, the principle of acquiring evidence ex officio no longer exists. This principle represented the main criterion under the previous Code, which was inquisitorial in character. Although the judge can acquire the evidence ex officio, this is an exception to the rule. Article 507 of the Criminal Procedure Code establishes that it can be resorted to only when the acquisition of the evidence has been terminated (i.e. the evidence proposed by the parties) and only if this is absolutely essential.
The Code defines and identifies different types of evidence (testimonies, assessments, documents, inspections and searches etc.). However, the decision of the judge is not based on this evidence alone. In fact, following a wide debate on the question of strictly specified evidence, it was decided to abandon the radical reform bill of the 1970s which proposed to restrict the evidence to that listed in the Code only, and to leave it to the judge to decide whether unspecified evidence may represent a threat to the moral liberty of the person.

Any proof that is unlawfully acquired, i.e. in violation of the laws, cannot be used. Such proof has no value at all, cannot become valid, and can be ascertained as invalid by a competent judicial authority.

As far as the evaluation of the evidence is concerned, the Italian Code reiterates the traditional principle of Italian law, i.e. the judge's freedom of decision, although he/she is obliged to justify this decision. In this respect, it should be recalled that the lack or the inconsequentiality of the written motivation that the judge must lay down with the decision is one of the main reasons for which it can be appealed to the Supreme Court of Cassation. In addition to these limits concerning the rationality of the motivation of the decision, the principle of the freedom of the judge to make a decision is also limited by other legal factors. These include the fact that statements made by defendants in connected cases or co-defendants at a trial can never be used as evidence, but must be confirmed by other evidence (Article 192 of the Criminal Procedure Code).

This question has lead to what has become an extremely delicate problem in Italy’s criminal policy debate, i.e. the reliability of the statements of "pentiti". Many people complain about the scant credibility of offenders who are members of criminal organizations and who, in order to obtain significant reductions in the sentences imposed have, since the 1980s and within the framework of the fight against this serious phenomenon, begun to co-operate with the authorities by admitting guilt for various crimes and by accusing other presumed members of the association of other crimes. This problem becomes even more delicate if one considers that these statements are often considered reliable by the judge when they coincide with statements made by other "pentiti".

Since it is possible to arrange for the penitent offenders to provide similar statements in order to obtain elements of proof, various political parties have proposed modifying Article 192 of the Criminal Procedure Code so as to exclude mere repetition of similar statements by different penitent offenders from being used as evidence. This was probably the reason for which Paragraph 3 of Article 513 of the Criminal Procedure Code (which has already been described) was modified but then vacated by the Constitutional Court’s Decision No. 361 of 1998. 

6.3. The organization of the investigative agencies

Italy has traditionally had various police forces, each with a different status and structure.

The two most important ones are the State Police and the “Arma dei Carabinieri”.

The State Police is a police force responsible to the Ministry of the Interior, which is the ministry responsible for ensuring public order in general. The Arma dei Carabinieri is one of the various components of the armed forces (which in Italy are the Army, the Navy, the Air Force and the “Arma dei Carabinieri”). They therefore have a military structure and military regulations and are directly responsible to the Ministry of Defence. The general task of these two forces is to maintain general public order. 

There are then other public security forces with specific tasks relating to given fields. These include the Excise Police ("Guardia di finanza"), which controls public revenue and is responsible to the Ministry of Finance, the Municipal Police which has limited competencies and is responsible to the individual municipality, the State Forest Corps which safeguards woodlands and forests and which is part of the Ministry of Agriculture but has recently been divided according to the competencies of the various Regions and the Penitentiary Police which is responsible directly to the Ministry of Justice.

As far as the structures of the two main police forces - the Police and the Arma dei Carabinieri – (but also of all the state corps) are concerned, they have a pyramid-like structure with the lower level ranks grouped into provincial territories (each provincial capital has a police headquarters and a provincial Carabinieri command office), with the Head of the Police and the Commander of the Carabinieri at the top. These are responsible to their respective Ministries in regard to bureaucratic and organizational matters and to the Ministry of the Interior for public security affairs. The Prefect is the highest internal administrative organ with control and inspection under its jurisdiction.

The activities conducted by the judicial police in particular - i.e. the activities performed after a crime is committed and aimed at identifying the offender – can also be carried out by all the above-mentioned corps as well as by the Mayor of those municipalities lacking a police office, Carabinieri command office or Excise Police office.

In addition to their traditional bureaucratic links with the Ministry of Justice, the judicial police depend from an operational point of view, on the judicial authorities, in compliance with Article 109 of the Constitution, which establishes that the judicial authorities can directly use the judicial police. The aim of this constitutional law is to avoid the de facto loss of the autonomy and independence of the magistracy with respect to the executive power, which would be the case if the judicial police were fully subordinated to the Ministry.

In order to concretely enact Article 109 of the Constitution, the Code establishes that in carrying out all their functions, the judicial police have to respond to, and are controlled by, the judicial authorities. A particularly close tie is established between the judicial police and the public prosecutor. Special judicial police sections are set up in each Public Prosecutor’s Office. The police officers belonging to these sections can only be removed from office following the assent of the chief magistrate of the office (i.e. the Chief Prosecutor). In the same way, the members of these sections can only receive a promotion following a positive evaluation of their work by the Chief Prosecutor.

There are also various sections of specialised judicial police corps which investigate certain types of crimes. These include the Direzione Investigativa Antimafia (D.I.A. – Antimafia Investigative Directorate) and specialised groups comprised of officers belonging to the state police, the Carabinieri and the Excise Police who carry out investigations relating to organized crime. There are also specialised sections of the Arma dei Carabinieri who are placed under the direct control of the Ministries of Health and Environment and control unlawful activities relating to altered food products detrimental to people’s health and unlawful activities relating to the environment.

6.4. The Organization of the Prosecution Office.

In Italy, prosecution is exercised by the Public Prosecutor’s Office. This is a body of professional magistrates who, like the rest of the judiciary, are guaranteed independence from the executive power or from any other power by the Constitution.

In fact, in order to guarantee this independence, and to comply with the principle of mandatorial prosecution (Article 112 of the Constitution), which is a maxim of the Italian criminal law system as well as a corollary of the principle of equality among citizens, it was decided to continue to allow magistrates to carry out their public prosecution function without being subordinated to the executive power. In this way, they are subjected to the same norms envisaged for the other judges.

Public prosecutors are also part of the Judiciary. Decisions regarding their career and, in general, any administrative decisions regarding them are taken by the self-governing judicial body, the Consiglio Superiore della Magistratura, which is a single organ for both investigating and adjudicating judges. Two-thirds of its members are elected by the judges themselves, while the remaining third are elected by Parliament. Apart from passing a public examination/competition, it is not necessary to follow a specific procedure to become a public prosecutor. There is no separation between the careers of adjudicating and investigative judges, and it is possible to go from one career to the other during one's working career.

Some scholars have sustained that this causes an imbalance between prosecution and defence, since the professional homogeneity between the public prosecutor and the adjudicating judge places the defence in an unfavourable position. It has thus been proposed that the two careers be separated. This proposal has not been accepted yet because it has been noted that by separating the public prosecutors and the ordinary magistrates, two solutions could be attained, both of which are unacceptable. The first solution would be to make the public prosecutor directly dependent on the executive power. This would go against the principle that prosecution is compulsory and against the equality of citizens before the law. If the second solution were adopted, a completely independent and autonomous accusatorial organ would be created that could become an extremely dangerous super police force.

Before analysing the structure of the public prosecutor’s office, it should be stressed that there are as many different public prosecutors’ offices as there are different adjudicating organs dealing with criminal matters. It is thus possible to distinguish between a Public Prosecutor’s Office at the Magistrate’s Court and a Public Prosecutor’s Office at the Tribunal. These are accusatorial organs that perform before the first grade judge. There is then the Public Prosecutor’s Office at the Court of Appeal (Proena Generale presso la Corte di appello), which plays the role of public prosecution before the second instance judge. This office does not carry out preliminary investigations. Finally, there is the Prosecutor General’s Office at the Court of Cassation, which acts as the accusatory organ.

Once the figure of a single judge was introduced (which, as already mentioned, occurred on June 2, 1999) the Public Prosecutor’s Office attached to the Magistrate’s Court was united with the Public Prosecutor’s Office attached to the Tribunal. This resulted in a single office carrying out an accusatorial role in front of the first instance judges.

Each public prosecutor’s office is composed of a head (Chief Prosecutor) and numerous magistrates. These prosecutors work according to a hierarchy, except during the court hearing when each public prosecutor is granted complete autonomy. This means that he/she can be substituted by the head of the office only for a series of cases set forth by the law (such as for serious impediments or for serious reasons of convenience). These do not include the Chief Prosecutor's dissent with respect to the requests to be presented to the competent judge.

In Italy, public prosecutors are, as said, guaranteed complete autonomy from the executive power and any other form of power. In order to guarantee this, public prosecutors have become part of the judiciary and as such can enjoy the guarantees envisaged for Judges by the Constitution.

The decisions made by the public prosecutors can only be subjected to the control of judges, who can also challenge them. No form of political control is envisaged.

No public or private body or entity can provide them with directives or guidelines on how to carry out their activity. This is because the constitution establishes the principle that the prosecution is mandatory - a principle which is, in turn, a corollary of the principle of equality among citizens. On the basis of this principle, public prosecutors have to prosecute all the perpetrators of crimes that come to their attention, although they are not allowed to make any evaluations regarding criminal policy. The decision on whether and how the offender has to be punished can only be made by the adjudicating judge. However, once the decision has been taken, no judicial authority can alter it during the exercise of its activity. The above-mentioned constitutional bill has been criticised by some legal scholars as being abstract and impossible to enact. It would only be possible to respect the principle of the obligation to take criminal action in a criminal law system that only incriminates those acts that go against the fundamental rights of peaceful coexistence in society. On the other hand, it would become an unattainable ideal in a criminal law system like the current Italian one that is characterised by a saturated use of the criminal justice instrument. Within a legal framework of this type, the public prosecutor is inevitably informed of so many crimes that it would be impossible for him/her to prosecute them all. Therefore, de facto, the offices of the public prosecutor would have to decide which crimes are worth prosecuting. It has therefore been proposed to abolish the constitutional principle that prosecution is mandatory and to replace it with some form of politically controlled discretionary power. This proposal was rejected, however, on the basis that it would have too great political consequences and would harm the principle of equality of citizens before the law. In other words, there was a risk that those close to the parliamentary majority would in fact become criminally “immune”.

Public prosecutors cannot close a case autonomously by means of a simplified trial or by reaching a simple agreement with the person being investigated or indicted, without the involvement of the court. It is true that the Italian law system also envisages simplified means of “negotiated” sentences between the prosecution and the defence. But it is always necessary for the judge to control that they guarantee the principle of the obligation to take criminal action, which is a pillar of the Italian Criminal Procedure System. Thus, for example, according to the Italian system, the two parties can merely “propose” a negotiated sentence, while it is up to the judge to decide on the adequacy of the proposed sentence. The sentence can only be executed if the judge considers it appropriate.

6.5. The Organization of the Courts

The Italian criminal law system is divided into various adjudicating bodies. The first instance courts include the lower court (Pretura) or Magistrate's Court, the Tribunal and the Court of Assizes, each of them dealing with different types of crimes. While the magistrate is a mono judge, the Tribunal and the Court of Assizes are collective organs. The Tribunal comprises three magistrates, while the Court of Assizes has two professional judges and six laymen judges.

All these different first instance judges follow more or less the same procedure, although with a few minor differences. For example, preliminary hearings are not envisaged for cases dealt with by the magistrates’ court.

Once the reform instituting a single first grade judge comes into force, the lower court judges will be united with the Tribunal judges. These, in turn, will act as mono organs, except in cases of the most serious crimes, which are assigned to the Tribunal judges, who will then act as a collective organ.

The Court of Appeals reviews the decision of the Tribunal and of the Magistrate's Court, while the Court of Appeal of the Assizes listens to the appeals made against the Court of Assizes. The Court of Appeals has the same number of judges as the Tribunal (three judges), whereas the Court of Appeal of the Assizes has the same composition of judges as the Court of Assizes (two professional judges and six people’s judges). Law Decree 51 of 1998 has not modified the composition of the appeal judges. Therefore, the bill proposing a single judge envisages that the majority of crimes will be adjudicated by a mono first instance judge, whereas a panel will decide on appeals.

The Italian criminal law system provides for laymen judges, i.e. citizens who are not part of the judiciary but who are called upon to carry out judicial activities by deciding on the guilt or innocence of offenders of the most serious types of crimes. They act in the Court of Assizes and in the Court of Appeal of the Assizes, while they are not allowed in the other courts, i.e. the magistrates’ courts, the Tribunals and the Court of Cassation.

The highest appellate Court in Italy is the Court of Cassation. The role of the judges of this Court is limited to reviewing the decisions of an inferior court on points of law. The Court cannot therefore judge on the merit of the sentence. Nevertheless, it has often been argued that one of the reasons for which the sentences are brought before the Court of Cassation is the illogical reasoning of the judge when giving the motivation for the decision. Recently, even the President of the Court of Cassation criticised such attitude, and recommended that his colleagues avoid repeating this overlap between judging on the facts and judging on points of law. 

It should be noted that the Court of Cassation does not only has the competence to evaluate whether the correct procedures were used, but also whether the criminal provisions were correctly applied when making the decisions. In fact, the Court of Cassation has the extremely important function of providing a uniform and homogeneous interpretation of the law. This does not mean, however, that its decisions can be used as a precedent for other cases. Since the Italian legal system does not use common law, the single judge must, when interpreting a law, decide on the objective meaning of that law. However, de facto, the decisions of the Court of Cassation do in some way influence the decisions of judges on similar cases. This is because a future decision that might be contrary to a law that has been considered uniform and constant by the Court of Cassation would have a high likelihood of being annulled by the Court.

6.6. Right to Defence and the Role of the Lawyer

Paragraph 2, Article 24 of the Constitution establishes that the right to defence is an inviolable right at every stage of the criminal proceedings. The Constitution also states, in paragraph 3 of the same Article, that suspects without the means to pay for a defence lawyer should be provided with proper means to defend themselves at all levels of Jurisdiction.

In compliance with these provisions of the Constitution, the Criminal Procedure Code regulates this right to defence during all the phases of the criminal procedure, as well as the role of the defence counsel and its powers. It establishes that the person who has been indicted or is under investigation can name up to two defence lawyers. If, for some reason, the defendants do not name two lawyers, a defence counsel is appointed by the Court from among those appearing on a list prepared by the Bar Association ("Consiglio all'Ordine degli Avvocati").

The defence must be present during the preliminary phase to make sure that the public prosecutor works in compliance with the law.

The defence counsel must always be informed before the person being investigated is questioned so that he/she can be present. In the case of searches, there are some exceptions to this rule when there are reasons to believe that traces of an offence or other physical evidence could be altered. The defence lawyer has the right to examine and keep a copy of the measures ordered by the public prosecutor and by the judicial police, and can also be present during searches and investigations. He/she can send memoranda and request to the public prosecutor.

As far as preventive custody is concerned, the police responsible for this is obliged to inform the suspect that he/she has the right to appoint a lawyer and then to immediately inform the appointed lawyer. The latter can intervene during the hearing of the person placed under preventive custody, which has to be carried out by the judge for preliminary investigations within five days after the commencement of custody.

As far as the persons who cannot pay for their defence are concerned, although Article 34, paragraph 3 of the Constitution guarantees them the means to defend themselves, it was believed by many that the law in force since the 1930s did not adequately protect this right for those people in difficult economic conditions. In order to overcome this problem, in 1990 Law 217 redefined the entire matter. Those earning less than a given amount (10 million of Italian liras in 1990 and adjusted annually according to the official inflation indices) are entitled, upon the presentation of a written request to appoint a lawyer of their choice who will be paid by the State.

In order to act in the legal profession, a lawyer must be a member of the Bar Association. It is possible to become a member of this Association after having worked for two years in a law firm and having passed a specific examination. Once this exam has been passed, a lawyer can appear on the Rolls and can practice law for any type of civil, penal or administrative case. However, before being admitted to work at the Court of Cassation, the defence lawyer must have worked at the magistrates’ courts for a certain number of years.

6.7. The victim’s position

The Italian criminal law system gives great importance to the victim or, according to the Italian legal terminology, the person offended (Persona offesa dal reato) by the act. The victim is identified as the possessor of the interest protected by the penal provision that has been violated and, as such, must be distinguished from the person who has physically been harmed, although this is often one and the same person. While the injured party has been damaged by the commission of the offence, the victim (i.e. the offended or passive person) is the owner of the good protected by the law. It is obvious that a person can be the damaged party but at the same time not be the offended one (the passive person): a classical example of this case is murder, where the relatives of the person killed are damaged persons but certainly not offended persons.

The distinction between these two figures is a very important one since the Italian Criminal Procedure Code gives the person offended by the act a series of rights and a greater power to intervene during the criminal process than to the simply damaged person. While both persons have the right to nominate lawyers, to appear as civil plaintiffs in the trial, to collaborate with the public prosecutor in ascertaining the responsibility of the offender so as to be able to claim compensation for damage, as well as to challenge a court decision, the victim alone is assigned an important role during the preliminary investigation phase. The victim can request the public prosecutor to carry out a preliminary hearing in which he/she can also participate. The victim can present memoranda and indicate elements of proof. He/she is informed about the request to close the investigations and can oppose this request, and finally, he/she is informed about the order to fix a preliminary hearing.

The injured parties can also decide to claim compensation for damage before a civil court only. In this case, if they had not acted as civil plaintiffs during the criminal proceedings, a possible acquittal in the criminal use is not effective in their civil case.

Some crimes can only be prosecuted following a request by the victim. Such a request is called a "querela": It is a private complaint with request for prosecution and has to be placed within ninety days from the commission of the offence. The "querela" is a prerequisite for the criminal proceedings to be instructed and is generally envisaged for minor offences, while serious offences are prosecutable ex officio.

Those that are injured by the commission of an offence have the right to compensation for the damage caused by the person responsible for the act. This right can be applied for both civil and criminal offences. In general, no form of monetary compensation from the society at large is envisaged. The only person who is obliged to compensate the damage is the offender and not the State.

This law has only recently undergone some changes. Law 108 of 1996, which has radically reformed the previous Code with respect to usury, has envisaged that the victim of this criminal activity should receive an indemnity from the State as a form of compensation for the damage. This provision was approved after much criticism and debate because there was a risk that some people might make false accusations for material gain. In order to avoid this possibility, State compensation can only be given when the persons accused of usury are indicted.

It was proposed that the State compensation scheme be extended to numerous other unlawful activities. However, this would be difficult because of Italy's current financial crisis - something that is being experienced by all the Western countries. Furthermore, reservations were expressed regarding this proposal in the light of the recent attempts to widen the use of compensation for damage as a sanction for the less serious forms of crime. This would mean that criminal law would focus less on limiting personal liberty as a sanction, and more on re-establishing a relationship between the victim and the offender based on the offender's social rehabilitation and the victim's right to compensation for the damage incurred.

7. Types of sanctions

The Italian Criminal Code makes a fundamental differentiation between criminal sanctions, on the other hand, and between penalties and security measures (Misura di sicurezza), on the other. The former, which have a set maximum duration, are applied to people recognised as being guilty of an offence. The latter, which do not have a fixed duration, are applied to socially dangerous people, i.e. people who, on the basis of a prognosis, are considered likely to commit other crimes in the future. In their case, the security measure applied can only be removed when they are no longer considered socially dangerous.

Security measures cannot be applied without certain objective grounds, such as the commission of an offence or of a quasi offence (i.e. an instigation to commit an offence or an agreement to commit an offence without actually doing so), as envisaged by Article 115 of the Criminal Code. In other words, the perpetrator must have intended to commit a crime, but the act did not constitute an offence under the law (Article 49 of the Criminal Code).

The original version of the Rocco Code (dated 1930) attributed distinct and autonomous functions to penalties and security measures. Penalties had a general preventive function, while security measures performed a specific preventive function in that they neutralised socially dangerous persons. If the perpetrator of a crime was also considered socially dangerous, both of the penal sanctions were applied.

The above-mentioned system is called the “double track” system because it is characterised by the presence of two types of sanctions that are quite different from each other from a conceptual point of view. Penalties presuppose the guilt of the perpetrator of a given crime (with the exception of the hypothesis of objective responsibility which is nowadays considered unconstitutional) and are of a fixed duration. Security measures presuppose the social dangerousness of the offender and do not envisage a fixed maximum duration. This complex sanctioning system in the Rocco Code can be explained by the fact that the Code attempted to reach a compromise between the major criminal law schools of that time. The supporters of the “classical” school wanted the Code to focus on the retributive role of the punishment, and claimed that it should correspond to the injury caused by the offence. The supporters of the "positivist" school were radically opposed to the concept of guilt and insisted that criminal law should focus on the level of dangerousness of certain categories of criminals and therefore aim at removing the threat they pose to society.

It is unanimously sustained that the compromise reached with the double track system has long been facing an irremediable crisis. When the Constitution entered into force in 1948, conferring an educational function to punishment, (Article 27, paragraph 3 of the Constitution) the difference between the functions of the two types of punishments was lost as the Constitution conferred a special preventive and educational role to punishments. Furthermore, it has long been noted that at least with respect to individuals of sound mind, and thus guilty, the modalities of execution of security measures are the same as those of punishments, and that, consequently, their imposition in addition to punishments serves the sole purpose of duplicating the sanction, with the serious limit that the maximum duration of a security measure is not determined. The postulates of the positivist school on which security measures are based have been strongly criticised. However, the growing doubts about the effectiveness and validity of personality assessments explain why they have been decreasingly imposed on defendants. For these reasons, our prevailing doctrine urges that this double track system be suspended, and that contrary to what is happening now, security measures - in which treatment aspects should prevail over custodial ones - be applied only to individuals of "unsound mind".

Penalties are, in turn, divided into main and collateral penalties. The main penalties either restrict personal liberty with the length of the sentence being decided by the judge or consist of fines. The collateral penalties are applied automatically when responsibility for the crime has been ascertained and they are inflicted in addition to the main sentence. They have a special preventive and incapacitating function. In other words, they aim to prevent the offender from repeating the offence. Thus, for example, numerous crimes committed by public administration officials are punishable with a permanent or temporary disqualification of the offender from carrying out his/her public function. In the same way, expulsion from the armed forces is envisaged as a sanction for many military crimes involving misuse of power or of duties.

Italy has been one of the countries that has historically adopted an abolitionist policy with respect to the death penalty. In fact, the Grand Duchy of Tuscany, one of Italy’s states before its unification, was one of the first states to abolish the death sentence, with its Criminal Law Code of 1786. With the Zanardelli Code of 1889, the first criminal justice code to be approved after the proclamation of the Reign of Italy, the elimination of the death penalty was extended over the entire territory, except for certain military offences provided for in case of war. With the advent of Fascism the death penalty was reintroduced, and was an expression of the authoritarian ideology expressed by that regime. When the Fascist regime was overthrown in 1944, this extreme form of punishment was removed from the Italian law system, again with the exception of certain cases provided for by the military law system during wars. This was later confirmed in the original version of the Constitution (in the final paragraph of Article 27) which states that: “the death penalty is not admitted, except for the cases provided for by the military laws”.

The death penalty has not been applied since the end of Fascism, since it was considered in conformity with the Constitution only in a limited number of cases linked with war, and the Italian Republic has been involved in no conflicts since that period. In 1994, Law 589 completely abolished the death penalty by removing even the exceptions envisaged in case of war. Furthermore, Article 27 of the Constitution was recently modified so as to radically exclude any possibility whatsoever of executing capital punishment.

The most severe penalty envisaged by the Italian criminal law system is the life sentence, i.e. a permanent sentence equal to the duration of the life of the sentenced person. It was introduced to substitute the death penalty with the aim of making the sanctioning system more humane. When the death penalty was eliminated from the Criminal Law Code in 1944, it was replaced by the life sentence in those cases for which the death penalty was originally envisaged.

Doubts regarding the compatibility between the life sentence and the principles of the Constitution were raised, particularly with respect to Article 27, paragraph 3, which establishes the rehabilitation function of convictions. These were incompatible with life sentences and other permanent sentences. Nevertheless, the Constitutional Court rejected these doubts with its decision No. 264 of 1974, which asserted that the aim of that penalty is not only to rehabilitate offenders, but also to protect society and neutralise the threat posed by certain offenders for an indefinite period.

Even the electorate, when asked to express an opinion on the life sentence by means of a referendum, voted in favour of keeping the sanction. Nevertheless, many legal and political experts continue to doubt its legitimacy from the constitutional point of view and hope that it will be abolished. These include the current central-left government: its Minister of Justice, the Hon. Diliberto, affirmed on many occasions that the abolition of the life sentence was one of the priority aims of his government’s law policy.

In the light of these proposals made by the government, it must be noted that even the opponents of permanent penalties have pointed out that they have been increasingly modified. Prisoners serving life sentences can be granted the conditional suspension of their sentence (see section 9.2) after twenty-six years of imprisonment, placed in semicustody or granted early release. This should help to solve the problem relating to the incompatibility between a life sentence and the rehabilitation function of penalties as provided for by the Constitution, without completely abolishing the sentence, at least in theory.

As far as the other main penalties are concerned, it should be recalled that those depriving a person of his/her liberty - i.e. "reclusione" in the case of crimes and "arresto" in the case of misdemeanours – are of a fixed duration ranging from a minimum of fifteen days to a maximum of twenty-four years for crimes ("delitti"), and from a minimum of five days to a maximum of three years in the case of misdemeanours ("contravvenzioni") .

The pecuniary penalty provided for crimes – heavy fines – should range from less than a million lire (1 euro is equal to approximately 1,937 lire) to a maximum of twenty million lire, while that established for misdemeanours - light fines – ranges from a minimum of four hundred thousand to a maximum of two million lire. Furthermore, under Article 133 bis of the Criminal Code, which was introduced in 1981 by Law 689, a judge may increase or decrease a pecuniary sanction by one-third, depending on the economic circumstances of the convicted person.

Originally, if a fine was not paid it was converted into a custodial penalty. This provision was declared unconstitutional, however, in decision No. 131 of 1979 of the Constitutional Court which established that there is no homogeneity and interchangeability between personal liberty and personal possessions, which are completely incompatible with one another. The legislator responded to this intervention by converting any pecuniary penalty that was not respected into controlled release, upon the request of the convicted person, or into unpaid socially useful work for public or private entities. Controlled release involves the application of strict limitations on a person’s freedom of movement, together with a series of strict rules such as the prohibition to leave the area of residence, the obligation to go to the local police station at least once a day, the suspension of one's driver's licence and the confiscation of one's passport. The conversion of this penalty is done by calculating 75,000 lire or a fraction of 75,000 lire for every day of controlled freedom, and 50,000 lire for each day of socially useful work.

In 1981, Law 689 introduced penalties to replace short custodial sentences. These were aimed at preventing a person sentenced to a short term of imprisonment from actually passing time in prison, thus protecting him/her from its criminogenic influence. The substitute penalties can be applied, in certain conditions, only if the custodial sentence to be served does not concretely exceed one year (i.e. reference is made to the actual sentence imposed by the judge and not to the maximum penalty prescribed by the law for a given offence).

In addition to controlled release and socially useful work in substitution of the prison sentence, which have already been described above, another substitutive penalty is semidetention. This penalty obliges the offender to spend a period of at least ten hours a day in prison.

These penalties have been rarely applied, however, probably because the conditional suspension of the sentence is preferred (see the following paragraph) which, as opposed to substitutive penalties, has an almost non-existent sanctioning element, at least as far as first time offenders are concerned.

On the contrary, the application of alternative measures to imprisonment has been widely used in the Italian system. These were introduced by Law 354 of 1975 within the framework of an international process to create alternative sanctions to detention, with the aim of actually ensuring the rehabilitation role of penalties as envisaged by the Constitution.

The requirements for the application of these measures together with their contents were later extended and modified by Law 663 of 1986 (the so-called Gozzini Law, named after the senator who proposed it) and by Law 165 of 1998 (the so-called Simeone Law, named after the parliamentarian who proposed it).

The most significant alternatives to imprisonment include probation, based on the Anglo-Saxon model, house arrest, semicustody (semilibertà) and early release.

Probation can be applied to an offender who has received a prison sentence of less than three years or who still has three years to serve in prison. The period of probation must correspond to the sentence to be served, or remaining to be served. On the basis of the personality tests (following the amendments introduced by Law 165 of 1998, it is no longer necessary for the tests to be conducted in a prison - thus avoiding the need to stay in prison), and when there is reason to believe that the measure will contribute towards rehabilitating the offender, the latter has to carry out activities under the control of the social services. The social services control the behaviour of the person and assist in his/her reintegration into society. If this alternative measure proves positive, the rest of the penalty is cancelled. If it fails, the measure is revoked and the offender must serve the rest of his/her sentence in prison.

House arrest can be applied to persons who have to serve a prison sentence not exceeding three years (which is increased to four years for some categories such as pregnant women, people aged over sixty, minors aged under twenty), even if it constitutes the remainder of a longer sentence. This measure is applied whenever it is not possible to assign the person to the social services.

Semicustody consists in giving the offender the possibility to spend a part of the day outside prison in order to participate in educational, work or other activities that are useful for his/her social rehabilitation. Only those offenders who have already served at least half of the sentence are granted this alternative measure.

Early release is granted to those offenders that have participated in a re-educational course, and consists of a reduction of 45 days for every six months of detention. This reduction can also be applied to prisoners serving life sentences although, taking into account the twenty-year time limit needed in order to be able to be granted conditional release, they can only be released after twenty-one years of imprisonment.

Special mention should be made of a specific alternative measure, probation, which is used for drug addicts and alcoholics. This measure differs from the basic form of probation in various respects. First of all, it can substitute a prison sentence or the remainder of a prison sentence of four and not three years, as is normally the case. Second, this measure can only be applied to drug addicts or alcoholics who are taking part or have requested to take part in therapeutic treatment. In this way, the offender is allowed to chose between serving the prison sentence or undergoing treatment.

The Italian Criminal Code provides certain minimum and maximum time limits for sentences. This means that a judge is not free to decide on the length of the sentence but is bound by the law.

Article 133 establishes parameters and classifies them into two categories according to the seriousness of the offence (taking into consideration the type of offence committed, the seriousness of the damage caused or of the threat posed and the level of guilt) and the capacity of the offender to commit an offence (including the offender’s reasons for committing the offence, his/her precedents and life conditions and his/her behaviour before committing the offence). This was the result of an attempt to reach a compromise between the classical and the positivist school in 1930. In fact, the criteria used for deciding on the length of the sentence, (i.e. the type of offence committed, its seriousness and the level of guilt) fully comply with the classical school’s concept of criminal law. At the same time, the criteria relating to the offender’s capacity to commit an offence and above all, his/her social dangerousness, clearly respond to those advocated by the positivist school.

It was probably this attempt at reconciliation between the two schools that led to the absence of an effective and binding guide regarding the types of sanctions to be imposed. In fact, the legal scholars are unanimous on noting the de facto freedom of the judge to decide on the length of the sentence to be imposed. The judge often resorts to formulations such as “a sentence of … years is considered appropriate”. These formulations have not been subjected to the judgement of the Court of Cassation, probably because the contradictory criteria envisaged by Article 133 of the Criminal Code do not allow the lawmaker to obtain a precise picture of the functions of the sanctions (i.e. of their main function). Therefore, it is not possible to list them according to their seriousness.

It should also be stressed that neither is the Constitution able to provide a sufficiently clear outline of the functions of the penalties in the Italian law system and list them according to their level of seriousness. As the legal scholars have pointed out, in the light of the re-educational aim of the sentence established by Article 27, paragraph 3 of the Constitution, the special preventive and social reintegration function of these penalties should prevail. From this it has been deduced that, after excluding any generally preventive aspects when deciding on the length of the penalty and taking into consideration its essentially protectionist function, a judge should apply the lighter penalty envisaged for both aspects. Although the interpretation giving the measurement of the penalty a constitutional aspect is interesting, it has not yet been included in any Code reform projects, nor has it been discussed by the Court of Cassation or by the Constitutional Court.

Security measures are divided into personal and property measures. The first type of measure includes the following: the assignment of offenders to prison farms or work houses, their recovery in health and custodial houses, judicial psychiatric hospitals or reform houses, controlled freedom, prohibition to reside in one or more towns the prohibition to frequent public houses or places in which alcohol is served and the expulsion of foreigners from the country. The second type of security measures includes bail for good behaviour and confiscation.

These security measures are imposed on those perpetrators of a crime or quasi-crime that are considered socially dangerous because they will probably commit other offences in the future. The length of the measure imposed is usually indefinite: in fact, only the minimum length is set. If, at the end of the fixed period, the judge believes that the person is still socially dangerous, he/she can decide to impose another minimum period. At the end of this second period, the behaviour of the offender is examined again, and so on.

The judge has power of discretion when deciding on the type of security measure to be applied. Nevertheless, some measures are specifically envisaged for certain types of perpetrators of crimes. Thus, mentally disabled offenders are sent to a judicial psychiatric hospital, while minors are sent to reformatories.

8. Conditional suspension of the sentence

The conditional suspension of the sentence is inspired by the Anglo-Saxon probation model and by the Belgian sursis model, and has been part of the Italian Code since 1904. 

This option, which was originally conceived as an instrument to replace short prison sentences (in the original version of the Rocco Code it could only be applied for prison sentences of less than six months), can nowadays be applied for longer sentences.

In order to be granted this benefit two requirements are currently necessary. One of them is of an objective nature and necessitates that the offender has received a concrete sentence (i.e. the actual sentence imposed by the judge and not the maximum sentence prescribed for the offence) of not more than two years of imprisonment, except in certain cases. The second requirement is of a subjective nature and necessitates that the judge assess whether the offender will commit other offences in the future or not. This prognosis, on which the conditional suspension of the sentence should be based, is in reality completely ignored. In fact, each time a judge imposes a sentence of not more than two years, the suspension of the sentence is automatically applied.

Five years after the suspension of a sentence (which can be reduced to two years if the sentence refers to a misdemeanour and not to a crime), and if it has not been revoked because the offender has committed another offence or has received another conviction which, added to the first one, exceeds two years, the offence is considered as cancelled.

It should be stressed that, following the interventions of the Constitutional Court, the regulations regarding this measure were modified to allow not only first time offenders to enjoy this benefit, but also those who have already received a first sentence but who, having received a conditional suspension, have received a second sentence which – added to the first one – does not exceed two years of imprisonment. 

Only those offenders who benefit from this measure for the second time must by law accept at least one of the compensatory obligations (obligation to restore the damage caused, payment of compensation for damage, elimination of the dangerous or harmful effects of the offence). Although these are envisaged by law, a judge may decide whether or not to impose them and almost never does so when conceding a suspension of the sentence.

This appears to be the major limit of the current law regarding the suspension of the sentence, as legal scholars have noted. It differs from similar measures envisaged by other laws in that it has a more or less zero sanctioning value, at least when it is granted for the first time. It has therefore become a kind of automatic judicial clemency and has increasingly lost its social rehabilitation purpose. The situation appears even more negative if we consider that the possibility to apply a conditional suspension for short-term prison sentences (see the above paragraph) has hindered the introduction of new forms of sanctions in the Italian system.

9. The prison system

9.1. The organization of the prison system

Before 1922, the Italian prison system was under the direction of the Ministry of Interior. Since then, it has been under the direction of the Ministry of Justice, which determines the general outlines of Italy’s basic criminal justice policies.

The prison administration consists of the Department for Prison Administration located in the Ministry of Justice (the Ministries are divided into various Departments which are each responsible for a certain matter). The head of the department is usually a Cassation judge nominated by the Government upon proposal of the Minister. The Department for Prison Administration is divided into regional superintendencies that control the activities of individual penal institutions located in each regional territory. The Directors of the Prison Administration are placed at the head of the individual regional superintendencies and penal institutions. The personnel of the Prison Administration comprises, in addition to the employees and officials, the correctional police corps which has the task of guaranteeing order within the correctional institutions, as well as the social service staff which provides useful information for applying, modifying or revoking the security measures and instruments used to assist the offenders’ social rehabilitation. The social service centres supervise and support the offenders subjected to the alternative measures.

Although it is not part of the Prison Administration, the Court supervising the execution of the sentence (Giudizio di sorveglianza and Tribunale di Sorveglianza) plays an important role during the application of the sentence. In fact, this body has the task of controlling that the law is respected during the execution of the sentence. It guarantees the rights of the detainees and supervises the application, revocation and modification of the personal security measures. It also decides on the possible application of alternative measures to imprisonment as well as on all the general benefits that can be granted to the persons who have been sentenced, such as leave permits, leave permits for good conduct, permission to work outside the correctional institution and conditional release. 

The Magistratura di Sorveglianza also guarantees that the sentence is executed in compliance with the law. This is no longer under the exclusive jurisdiction of the Administration and therefore better guarantees the rights of the detainees. In fact, the provisions adopted by the surveillance magistrature are issued by a jurisdictional body once the parties have been heard.

The surveillance magistrature was introduced in 1975 by Law 354. Its jurisdiction has been widened considerably to reflect the new effort to strengthen the educational role of penal sanctions (Article 27 of the Constitution).

A sentence may be executed only when the judgement becomes final. When it does, the public prosecutor issues an order of execution of said sentence, and transmits it to the Judicial Police.

The fact that the Chief of the Public Prosecutor’s Office still has this task has been the cause of much concern among legal scholars. They claim that there is a fundamental contradiction between the adoption of an accusatorial procedure which places the prosecution and defence at the same level, on the one hand, and the assignment to one party only (the public prosecutor), instead of to a third party, of the power to concretely execute the sanction.

The penal institutions for adults are divided into preventive detention institutions, institutions for the execution of sentences and institutions for the execution of security measures. The institutions for the execution of sentences are in turn divided into arrest centres and detention centres. The institutions for the execution of security measures are divided into prison farms, work homes, treatment and custody centres and judicial psychiatric hospitals.

Many of the above-mentioned distinctions are only theoretical, however, since the provisions provided for the different types of penal institutions according to the different categories of offenders are very often not implemented. This is also true for the other penal provisions according to which detainees aged under 25 must be kept separate from the other detainees in order to avoid a reciprocal negative influence. In the same way, prisoners who are subjected to security measures and people who are under precautionary detention must be separated from sentenced persons.

The provisions have never been applied due mainly to financial reasons. The State does not yet have sufficient financial resources to build the different penal institutions. This is one of the greatest limits of the Italian penal system, since it has been noted for quite some time that promiscuity among the different types of detainees is highly criminogenic: the most dangerous convicts exert a strong negative influence on the other prisoners, while also representing an obstacle to their process of social rehabilitation.

Another penal provision that has practically never been enforced is the one which guarantees single cells to indicted persons (i.e. those who are being tried and have not been convicted yet). The overcrowding of almost all the prisons has in fact made it impossible to implement this provision. Therefore, it is quite common to find numerous prisoners in cells meant for one person, both in prisons containing convicted prisoners and in preventive custody institutions.

This problem does not exist in the juvenile penal institutions because they are special structures that have been built and run for some time now. They consist of penal institutions which house minors who have been indicted and convicted for serious offences, first reception centres, which minors who have been arrested or detained until the hearing is set, communities which host minors placed at the disposal of the authorities or who are serving sentences and semicustodial institutes which contain minors placed under a semicustodial regime.

A prisoner is placed in the institution in the territory in which he/she lives. Transfer to another institute is allowed for serious and ascertained security reasons, because of the conditions of individual institutions (such as overcrowding), for reasons of justice, health, to study or for family reasons. In these cases the persons must be sent to institutions located in places close to their area of residence.

The regional superintendent has the task of deciding on transfers in the same district. Otherwise, they are decided by the Department of Penal Administration.

Transfer has often been misused, however, and has become a real disciplinary sanction. For this reason, it is still feared by the detainees.

The rehabilitation of convicts and detainees consists of educational, work, religious, cultural, recreational and sport activities and encouraging positive contacts between the detainees and their families and the outside world. Offenders who have not been convicted are exempt from any form of treatment since they are not considered guilty until the sentence becomes final, and hence cannot be considered in need of treatment. 

A group comprising the director of the institution, the staff and the other experts who have examined the convicts or detainee work out individual treatment programs. These must be approved by the surveillance judge and then implemented by the educators who are co-ordinated by the observation group.

One of the most important instruments envisaged for the re-educational program is work. Articles 15 and 20 of the Prison Regulations are quite clear on this point. Therefore, working activities within the prison system are not considered a kind of punishment but social rehabilitation tools. This means that they must be remunerated. The total wage paid to the working detainee is determined by the public authorities and cannot amount to less than two-thirds of the wage paid for the same type of work outside the institution. The sums that the detainees have to pay as compensation for damage, court costs as well as the prison costs, are deducted from this wage. Nevertheless, the final remuneration cannot be less than three-fifths of the gross wage.

It should also be stressed that the detainees’ working activity only has a partial social rehabilitation function. This is because the working arrangements in the penal institutions make it difficult for the detainees to acquire the same level of professionalism that they would acquire outside, and which would make it easier for them to become part of society again. In fact, the work carried out within the penal institutions consists mainly in producing goods (covers, clothes and linen) that are sold to the penal administration and not to the outside world. This is not inductive to the adoption of modern productive techniques (which, if they were adopted, would reduce the need for labour and thus the possibility of work for the detainees) and therefore makes appropriate reintegration of prisoners in the outside workplace difficult.

External working activities do not present these limits, however, and the possibility of their application, which is already recognised in the Italian penal system, has been notably widened by Law 663 of 1986. The detainees can carry out these external working activities for public and private enterprises, as well as for families and professionals.

Although the director of the institution decides whether or not a detainee can work outside the institution, his decision must be approved by the surveillance judge.

Under certain conditions, detainees may also be granted special leave permits. Leave permits were introduced in Italy for the first time in 1975 by Law 354. Following a series of legislative changes, caused by the public alarm due to the commission of crimes by detainees on leave, the following provision is currently in force: Indicted persons, convicted persons and detainees, irrespective of any evaluation relating to their behaviour, can enjoy leave in case of necessity whenever the life of a member of their family or a spouse is at risk or, in exceptional circumstances, for particularly serious family events. The leave permit cannot exceed five days. The surveillance magistrate decides on whether or not to grant leave.

Leave permits for good conduct can be granted only under particular conditions to persons who have been sentenced, i.e. they must have served at least three years of their prison sentence or, in the case of life sentences, at least ten years, they must have maintained regular good conduct and must not be considered socially dangerous. If these conditions are met the surveillance magistrate grants said leave if this allows the detainee to develop affective, cultural or work interests. Each leave permit cannot exceed fifteen days, and no more than 45 days of leave can be granted each year.

There is a very large number of foreigners among the Italian prison population, the majority of whom are citizens of non-EU countries and are usually immigrants coming from North Africa, Albania and the former Soviet countries.

Italy has signed various international conventions which oblige it to extradite any foreigners found on national territory. The major international conventions of which Italy is a party are the European Convention on Extradition signed in Paris on December 13, 1957, which was enacted by Law No. 300 of 1963, the European Convention on the International Validity of Repressive Judgements, adopted in The Hague on May 28,1970 and enacted by Law No. 305 in 1977, Law 755 of 1984 which ratified and implemented the second additional protocol to the European Convention on Extradition, which was signed in Strasbourg on March 17, 1978, Law 720 of 1985 which ratified and implemented the agreement on the application of the European Convention on the Suppression of Terrorism among the Member States of the European Communities, which was signed in Dublin on December 4, 1979, Law No. 332 of 1988, which ratified and implemented the Convention on the Transfer of Sentenced Persons, adopted in Strasbourg on March 21, 1983 and Law No. 257 of 1989 containing provisions for the creation of the international conventions relating to the execution of criminal sentences.

9.2. Conditional release, amnesty and pardon

In view of social rehabilitation, convicted persons can be granted conditional release if their behaviour is conducive to believing that this treatment would be successful.

In fact, in compliance with Article 176 of the Penal Code, conditional release is granted to convicts who, while serving the sentence, behaved in such a way as to ensure the successful outcome of this provision. Conditional release can only be granted to those detainees who have already served thirty months in prison and at least half of the imposed sentence, if the remainder of the sentence does not exceed five years. These terms increase in the case of a recidivist.

Prisoners serving a life sentence can also be granted this benefit, as long as they have served at least 26 years of their sentence.

Conditional release is only granted to those who have fulfilled the civil duties resulting from the offence, unless they can prove that it was impossible to do so.

The body responsible for this measure, which used to be the Ministry of Justice, is now the surveillance court.

The granting of conditional release produces the following effects: the state of detention ceases to exist, the application of security measures is suspended and the application of controlled release is applied. As far as the latter is concerned, it should be stressed that given the scanty provisions relating to its application – i.e. the obligation for the controlled person not to change his/her residence, as well as to inform the controlling bodies if he/she changes his abode within the area of residence – the judicial practice has worked out a series of typical prescriptions to make up for this. Therefore, the surveillance court normally imposes the following prescriptions: the obligation to find a stable job, to return home before a certain hour, to leave the house only after a certain hour in the morning, the obligation not to socialise with certain persons, the obligation not to participate in public demonstrations without prior authorisation from the police, and the obligation to present him/herself before the surveillance judge.

Conditional release produces a definitive effect, i.e. the cancellation of the penalty once the duration of the sentence has elapsed, or, in the case of life term offenders, following a period of five years since the commencement of the sentence.

Conditional release is revoked if, during the said period, the offender commits a similar offence or does not abide by the prescription that was imposed on him. Upon revocation, the offender will continue to serve the sentence in prison and the time spent on conditional release will be deducted from the length of the sentence.

The penalty can be commuted also following a pardon or amnesty.

The President of the Republic has full power of discretion to grant a pardon (Grazia). In a pardon the sentence is commuted in whole or in part.

Amnesty (Amnistia) can either be granted before or after a final conviction. When it comes before a conviction, amnesty annuls the criminal nature of the offence, otherwise it only commutes the sentence.

This is a general and abstract provision whereby the State decides not to punish a certain category of crimes. It can be subordinated to obligations and conditions (such as the fulfilment of civil duties).

In its original version, the Constitution envisaged that amnesty was to be granted by the President of the Republic on behalf of Parliament. The interpretation given to this provision was that the Head of State should limit himself to guaranteeing and promulgating the enabling act approved by Parliament.

This instrument has been frequently used in Italy. Amnesties were granted for various reasons and on numerous occasions (some forty amnesties have been granted since the Constitution came into force). The reasons for this excessive use of an instrument which was obviously intended to promote social security following a period of exceptional historical events are probably related to the need to find a way out to lighten the extremely heavy penal caseload and the resulting overcrowding of prisons. Moreover, instead of solving the structural causes of these phenomena, represented by a “flood” of penal legislation – so much so as to be called a “panpenalisation”- it was preferred to resort to amnesty. Amnesty was therefore utilised as the surrogate for an increasingly called for, but never achieved, reform of the penal system which attempted to adopt an ideal of a minimum – or at least strongly reduced – penal law which aimed only at protecting the fundamental values of the Constitution, i.e. the basic requirements of civil society.

The proliferation of the use of amnesties was criticised because it reduced the intimidating force of the penal law, made the efforts of the police and magistracy useless and increased the number of delinquents in circulation.

In 1992, in response to this criticism, some of the provisions of the Constitution regulating the use of amnesty (Article 79) were modified. It became necessary to have a two-third, and no longer a simple majority of Parliamentary votes in order to approve a law providing for amnesty. In other words, it was necessary to obtain a wide agreement between the majority and opposition parties in Parliament in order to grant a new amnesty. 

This increase in the quorum required to approve an amnesty law put an end to the abuse made of the instrument, so much so that since 1992 no amnesties have been granted.

The case is more or less the same for the "Condono" / remission of penalty, another instrument of clemency that is under the jurisdiction of Parliament. Unlike an amnesty, however, it does not lead to a total decision not to punish certain crimes, but only to reduce part of the sentence. The Constitutional provisions regulating this instrument are identical to those regulating the amnesty and, like the amnesty, its use has been abused. It is not by chance that the above-mentioned Constitutional reform of 1992 increased the quorum needed to approve a pardon law to two-thirds of the members of the Chambers.

As a result, no pardons have been granted since 1992.

10. Reform initiatives
In recent years, there have been numerous penal reform proposals relating both to substantive and procedural law. The main reasons behind these reform projects is the need to adapt the Penal Code to a historic, social and institutional situation that is profoundly different from that when the Penal Code was first enforced, on the one hand, and an attempt to create a coherent and complete criminal procedure system characterised by equal parties and full respect for the cross-debate, on the other hand, following the experience of the Code in force, starting with the decisions of the Constitutional Court in 1992, cited above, concerning criminal procedure.

It will be impossible for some of these reform projects to be enforced and they will become mere topics for discussion.

This seems to be the case with the reform project for a new Penal Code drawn up in the early 1990s by a Governmental Committee composed of famous law professors, and which was named the “Pagliaro Project”, after the Chairman of the Committee. This project provided a draft for an enabling act on the basis of which Parliament was to prepare fundamental guidelines for a new Penal Code to be authorised and adopted by the Government. The most significant provisions of this draft containing guidelines to the Government
 include the express affirmation of the general value of the principle of culpability and the refusal of what still remains of absolute liability in the current Penal Code. Other provisions include the inclusion in the Code of the most important criminalisations contained in the current complementary legislation such as corporate crimes (related to false information, statements and documents, including falsifying a balance sheet), financial crime and environmental crime.

Other proposed reforms have, instead, become State laws. These include the new provisions already mentioned regarding usury, sexual violence, abuse of official duties and the reorganisation of incriminating provisions in the area of the finance and stock markets, provided for by Law Decree No. 58 of 1998. They also include the widening of alternative measures to imprisonment enacted by the Simeoni Law; and the reform already mentioned of the single first instance judge and the amendment to article 111 of the Constitution.

The most complex and organic reform project of the whole criminal justice system has been prepared recently, however, as part of an attempt to modernise and modify the whole second part of the Constitution, so as to adapt it to the changes in Italian society. Thus, between 1997 and 1998, a Parliamentary Commission prepared a complete reform project on the Constitutional provisions which also dedicated some space to the criminal justice system. Great expectations have been placed on the provisions of this project which, if approved, would become guidelines.

Articles 129-133 of the Bicameral Commission’s project
 (which was given this name because it was composed of members from both Chambers) establish that criminal laws should only protect goods that are considered particularly relevant in that they are taken into consideration directly by the Constitution, that any concretely inoffensive acts should not be punishable, that the application of analogy is prohibited not only in the criminal justice area but in general, that trials should be carried out by cross-examining all the parties involved on an equal basis, and that the accused persons should be given the possibility to question – or to ask their defence lawyer to interrogate – the persons accusing them (these latter points where taken into consideration when amending article 111 of the Italian Constitution: see para. 3 above; see also below).

These are profound principles which, with a few reservations, would significantly change the whole criminal justice system. As far as the substantive profiles are concerned, the principle of offensiveness would be constitutionalised, as well as the general theories on offences that were elaborated in the 1970s and which proposed to restrict criminal law to the mere protection of goods that are considered relevant by the Constitution, i.e. to a minimal criminal justice law. As far as the legal aspects are concerned, the inclusion in the Constitution of the right of the accused person to question the accuser means that the Constitutional Court could no longer declare (as it did before) inconsistent with the Constitution those provisions of the present Code that do not recognise the probatory value of the statements made to the prosecutor during the preliminary investigations, but which were not confirmed during the trial. This paved the way to a “rewriting” of the current Code so as to give it a coherently accusatory character that could be protected from any censure by the Constitutional Court.

However, the project of the Bicameral Commission now appears to be bogged down due to differences among the various political forces regarding the overall structure that the State should acquire under the reform project. Nevertheless, a rather high level of consensus was reached on some points of the project, so much so that specific Constitutional bills were presented to introduce these specific changes to the Constitution. Up to now there has been notable Parliamentary consensus in support of these bills as they pass through the legislative process, so much so that there is a real likelihood that they (or some of them dealing with the law process) will be approved. 

The most important of these proposals is the one concerning the criminal trial. Article 111 of the Italian Constitution has been amended in November 1999. The new text now establishes that the trial is carried out by cross-examining all the parties involved on an equal basis (thereby granting the defendant the right to question the accuser). On the basis of these provisions, no one can be convicted only on the basis of statements made during the preliminary phase by persons who then refuse to confirm them during the trial. It can now be said that the Italian criminal law system has reacquired the accusatory character assigned to it in the original version of the 1988 Code, but this time it is also guaranteed by the Constitution.

Other proposals to modify the current criminal law system that are being examined by the Chambers and have a strong likelihood of being approved by the major political forces or have already been approved regard various specific issues.

Act 507 of December 30, 1999 has provided for a series of depenalisations for minor offences such as writing uncovered cheques, damaging buildings, state of drunkenness, use of foul language, and driving in a state of drunkenness. A number part of legal scholars have complained about the modest entity of these provisions, however. The Government has also undertaken to redesign the whole part relating to tax law.

The Executive Power seems intent on approving a bill prepared by an Expert Committee, which redefines the whole part dealing with environmental law. This proposal replaces the present law which focuses on abstract infringements, by introducing other criminal offences which, reflecting the new social awareness of the importance of the environment as well as the need to protect it through the use of criminal law, are considered to be offences representing a real threat to the environment
.

It should finally be recalled that the rising alarm regarding the increase in so-called microcriminality (theft and household crimes that have increased significantly and which will be discussed in the next section) has recently induced the Government to present a bill that makes the penalties envisaged for these offences much more severe in the (strongly questionable) hope that this will actually lead to a reduction in the phenomenon.

11. Statistics

The data relating to the main and most serious forms of crime over the last sixty years shows a gradual increase, both in absolute and relative terms, with respect to the population. While there appears to be a smaller increase in violent crimes, there is instead a noticeable increase in property crimes.

As far as voluntary manslaughter (i.e. killing of a person without malice aforethought) and infanticide are concerned – in other words, the category under which the Italian Institute of Statistics (ISTAT) groups those crimes that cause the most serious bodily injury – it should be stressed that the number of offences reported and against which the judicial authorities initiated penal action fell from 2,127 in 1930 (i.e. 5.2 offences for each 100,000 inhabitants) to 1,427 in 1939 (i.e. 3.2 offences for each hundred thousand inhabitants). Data for 1940 are missing because of the country’s participation in the Second World War.

Once the war was over, in 1950, these rates increased again to reach 2,391 (5.1 per 100,000 inhabitants). Ten years later, there was a sharp drop to a total of 1,614 offences, equal to 3.2 per 100,000 inhabitants. This decreasing trend continued until it reached 1,328 in 1970, equal to 2.5 per 100,000 persons.

From that moment on, it was possible to record a rise in the percentages. In 1980, a total of 2,078 crimes were recorded (i.e. 3.6 per 100,000 inhabitants) and reached 3,078 in 1990 with a percentage of 5.3 for each hundred thousand inhabitants. These figures remained more or less stable during the successive years, until they reached 2,915 units in 1996, equal to 5.1 offences of each type per 100,000 inhabitants.

In 1930, 959 persons were convicted for an indictable offence, against 540 in 1950, 304 in 1970, 494 in 1980, 473 in 1990 and 593 in 1996. This highlights the sharp drop in the number of convicted persons compared to the first year when data were collected, despite the fact that the percentage of these offences per population remains the same between the initial and final data collection periods.

As far as theft is concerned, 194,074 cases were reported and indicted in 1930, equal to 475 per 100,000 inhabitants. This already rose in 1939 to 230,890, equal to 523.3 per hundred thousand inhabitants.

In 1950, after the war, this figure was equal to 281,244, i.e. 594.7 per 100,000 inhabitants, while in 1960 the figure was 304,891 or 605.3 per one hundred thousand inhabitants. There was then a noticeable increase in 1970, with 546,312 thefts, i.e. 1014.8 per 100,000 inhabitants.

This was followed by a rapid increase, so much so that in 1980 1,325,161 thefts were recorded, i.e. 2,346.7 for each one hundred thousand inhabitants. In 1990 they amounted to 1,377,200, i.e. 2,385.2 per 100,000 inhabitants.

During the last few years there has been a further rise, which reached 1,790,949 thefts in 1996, equal to 3,116.8 for each hundred thousand inhabitants.

This rising trend in the number of thefts reported was matched, however, by a decrease in the number of convictions. So much so that we have only recently returned to the same levels of convictions as at the beginning of the period under survey. In fact, while in 1930 there were 36,421 convictions, which rose to 51,200 in 1950, these dropped to 9,767 in 1970, and then again rose to 22,181 in 1980, to 20,780 in 1990, followed by a continuous growth which reached 35,657 in 1996. This was then followed by a noticeable increase in 1997 (the last year for which ISTAT data are available) with 43,321 convictions.

A similar picture to that described above regards all the other property crimes and the most serious crimes such as robbery, extortion and kidnapping which harm or threaten the life and freedom of persons.

In 1930, 2,487 such crimes (6.1 per 100,000 inhabitants) were recorded and indicted.

In 1950, after the war conflict, this number rose to 3,593 (7.6 per 100,000 inhabitants), while in 1960 it dropped again to 3,016 (6 per 100,000 inhabitants) and then in 1970 to 3,170 in 1970 (5.9 per 100,000 inhabitants).

A huge increase was registered over just ten years. In 1975 the figure was 11,451 (20.6 per 100,000 inhabitants), which rose to 24,403 (43.2 per 100,000 inhabitants) in 1980. This figure continued to grow until it reached 61,355 crimes of this type in 1990, equal to 106.3 per 100,000 inhabitants.

In the last few years alone there has been a partial decline, at 57,310 crimes of this type in 1996, i.e. 99.7 per 100,000 inhabitants.

This increase in the number of reported crimes of this type has been matched by an increase in the number of convictions, which were 11,596 in 1930, 14,864 in 1950, 4,010 in 1970, 6,501 in 1980, 5,925 in 1990, and then rising rapidly from 11,056 in 1991 to 16,011 in 1996. The preliminary data relating to 1997 point to a further increase.

What follows are some tables prepared by ISTAT which summarise the number of the most serious crimes including violent crimes and property crimes that were reported in the period between 1930 and 1996, as well as the number of related convictions.

RETROSPECTIVE DATA

Reported offences against which the judicial authorities have taken legal action – 1930 to 1939, and 1950 to 1996. (Source: ISTAT - Judicial statistics)

YEAR
TOTAL
OF WHICH


No.
Per 100,000 inhabitants

(a)
Voluntary manslaughter & infanticide
Crimes against the family (b)
Theft
Robbery, extortion & kidnapping




No.
Per 100,000 inhabitants
No.
Per 100,000 inhabitants (1)
No.
Per 100,000 inhabitants (a)
No.
Per 100,000 inhabitants (a)

1930
584,422
1425.9
2,127
5.2
11,300
27.6
194,704
475.0
2,487
6.1

1931
561,131
1359.4
2,260
5.5
13,858
33.6
205,781
498.5
2,623
6.4

1932
616,267
1481.9
2,204
5.3
10,556
25.4
226,651
545.0
2,352
5.7

1933
534,041
1273.9
2,010
4.8
10,498
25.0
210,010
505.7
1,949
4.6

1934
536,950
1270.4
1,980
4.7
11,699
27.7
208,061
492.3
2,077
4.9

1935
539,382
1266.4
1,823
4.3
11,345
26.6
227,361
533.8
1,891
4.4

1936
548,752
1278.9
1,779
4.1
11,920
27.8
241,630
563.1
1,632
6.8

1937
632,240
1462.6
1,721
4.0
13,346
30.9
281,678
651.6
1,937
4.5

1938
552,558
1267.0
1,643
3.8
11,552
26.4
250,749
575.0
1,784
4.1

1939
514,487
1116.1
1,427
3.2
11,873
26.9
230,890
523.3
1,665
3.8













1950
710,056
1501.3
2,391
5.1
14,896
31.5
281,244
594.7
3,593
7.5

1951
705,306
1483.6
2,380
5.0
15,103
31.8
271,588
571.3
3,753
7.9

1952
721,125
1508.9
2,135
4.5
14,830
33.1
250,902
525.0
3,281
6.9

1953
715,569
1487.0
1,773
3.7
15,468
32.1
230,909
479.9
2,595
5.4

1954
804,172
1658.9
1,785
3.7
20,017
41.3
252,494
520.9
2,766
5.7

1955
708,830
1452.8
1,935
4.0
16,158
33.1
239.414
490.7
3,242
6.2

1956
735,454
1499.3
1,918
3.9
15,785
32.2
259,809
529.7
3,017
6.2

1957
760,999
1543.3
1,748
3.5
16,604
33.7
274,240
556.1
2,752
5.6

1958
761,481
1534.0
1,701
3.4
16,490
33.2
274,895
553.8
2,984
6.0

1959
850,467
1700.2
1,679
3.4
20,013
40.1
288,413
576.6
2,876
5.7

1960
820,222
1628.3
1,614
3.2
18,719
37.2
304,891
605.3
3,018
6.0

1961
863,570
1704.1
1,610
3.2
20,342
40.1
314,614
620.9
3,293
6.5

1962
858,821
1683.6
1,539
3.0
19,078
37.4
327,110
641.2
3,020
5.9

1963
869,647
1692.4
1,418
2.8
19,535
38.0
354,107
689.1
2,850
5.5

1964
903,415
1743.5
1,422
2.7
19,282
37.2
372,313
718.5
3,058
5.9

1965
889,337
1705.1
1,355
2.6
19,413
37.2
360,245
690.7
2,866
5.5

1966
935,014
1780.8
1,246
2.4
20,204
38.5
394,651
751.7
2,838
5.4

1967
992,537
1878.8
1,359
2.6
20,781
39.3
418,327
791.8
2,934
5.6

1968
889,782
1674.3
1,274
2.4
18,821
35.4
404,234
760.6
3,036
5.7

1969
909,833
1700.9
1,182
2.2
16,384
30.6
452,954
846.8
3,018
5.6

1970
1,015,330
1886.1
1,328
2.5
16,051
29.8
546,312
1014.8
3,170
5.9

1971
1,255,151
2315.8
1,497
2.7
16,721
30.8
747,137
1378.5
4,660
8.5

1972
1,404,658
2572.5
1,474
2.6
15,453
28.3
934,406
1771.3
4,937
9.0

1973
1,591,109
2895.2
1,774
3.2
13,742
25.0
1,126,601
2049.9
7,733
14.0

1974
1,813,493
3279.1
1,761
3.1
12,386
22.3
1,350,207
2441.4
9,593
17.3

1975
2,039,625
3669.8
1,746
3.1
11,604
20.8
1,527,679
2748.7
11,451
20.6

1976
2,144,830
3842.1
1,978
3.5
10,943
19.6
1,627,895
2916.1
14,064
25.1

1977
1,912,053
3412.2
2,165
3.8
10,885
19.4
1,336,897
2385.8
18,893
33.7

1978
2,050,762
3647.7
2,063
3.6
12,059
21.4
1,393,601
2478.8
21,026
37.3

1979
2,101,169
3727.8
2,100
3.7
11,135
19.7
1,440,735
2556.1
22,783
40.4

1980
1,919,651
3399.5
2,078
3.6
9,776
17.3
1,325,161
2346.7
24,403
43.2

1981
1,952,478
3543.4
2,453
4.3
11,171
19.7
1,287,291
2276.9
28,206
49.8

1982
2,045,114
3604.2
2,563
4.5
10,108
17.8
1,400,814
2468.7
35,618
62.8

1983
2,042,770
3588.3
2,421
4.3
9,359
16.4
1,386,940
2436.3
40,350
70.9

1984
1,978,339
3465.9
2,041
3.6
8,676
15.2
1,318,527
2309.9
39,976
70.0

1985
2,000,436
3497.1
2,109
3.7
8,340
14.6
1,217,142
2127.8
42,524
74.3

1986
2,030,173
3543.6
1,995
3.5
8,556
15.0
1,194,297
2084.6
45,722
79.8

1987
2,204,986
3841.5
2,271
4.0
9,804
17.1
1,314,696
2290.4
46,992
81.9

1988
2,233,930
3884.8
2,236
3.9
9,249
16.1
1,343,443
2336.2
43,780
76.1

1989
2,274,095
3949.7
2,804
4.9
8,287
14.4
1,366,996
2374.2
51,949
90.2

1990
1,998,074
3460.5
3,087
5.3
3,556
6.2
1,377,200
2385.2
61,355
106.3

1991
2,817,063
4875.3
3,909
6.8
5,703
9.9
1,970,173
3409.7
68,796
119.1

1992
2,740,891
4811.9
3,296
5.8
5,753
10.1
1,693,057
2972.3
63,111
110.8

1993
2,679,968
4699.5
2,954
5.2
6,272
11.0
1,607,243
2818.4
62,727
110.0

1994
2,792,742
4884.9
2,817
4.9
6,823
11.9
1,675,651
2931.0
57,158
100.0

1995
2,938,081
5129.1
3,059
5.3
6,845
12.0
1,830,237
3195.1
53,906
94.1

1996
2,974,042
5172.8
2,915
5.1
7,054
12.3
1,790,949
3116.8
57,310
99.7

(a) Data obtained on the basis of the population calculated at the end of each year. 

(b) The data for 1930 and 1931 include crimes against public morality and decency.

Total number of convicted persons for each type of crime. 1921 to 1930, 1950 to 1973 and 1976 to 1996 (a)

YEAR
TOTAL



No.
Per 100,000 inhabitants (b)
Voluntary manslaugher, infanticide
Crimes against the person
Insults and slaunder
Crimes against the family, morals and decency
Thefts
Robbery, extortion, kidnapping for robbery & extortion
Fraud, illegal appropriation, receipt of stolen goods & other types of fraud

1921
114,873
303.2
1,039
23,754
4,872
2,234
40,115
1,198
8,390

1922
127,989
334.3
1,437
28,554
5,236
2,538
40,502
1,386
9,585

1923
134,756
348.8
1,453
28,942
5,680
3,532
40,133
1,477
12,508

1924
127,339
326.6
1,509
27,968
5,519
3,111
38,348
1,249
10,809

1925
120,018
305.1
1,409
25,839
4,296
3,537
35,321
1,476
11,225

1926
126,885
319.9
1,397
24,650
4,660
3,723
40,422
1,371
11,694

1927
138,539
346.1
1,169
25,171
5,206
3,931
44,467
1,194
10,540

1928
144,714
358.7
1,305
25,723
5,632
4,234
45,563
1,295
10,844

1929
131,774
324.6
895
23,129
4,544
3,931
42,645
837
9,864

1930
128,565
313.7
959
20,393
3,454
5,133
36,421
892
11,596












1950
140,048
296.1
540
15,637
3,153
6,491
51,200
1,549
14,864

1951
128,229
269.7
510
14,836
3,267
6,292
44,371
944
14,635

1952
118,060
247.0
1,271
13,286
2,994
6,195
36,679
1,670
13,457

1953
102,370
212.7
1,219
11,986
2,178
5,777
32,151
2,192
11,884

1954
91,018
187.8
1,088
6,641
1,969
6,440
27,168
1,484
9,314

1955
91,055
186.8
791
8,912
2,252
6,162
22,176
1,037
8,490

1956
76,772
156.5
497
8,153
1,855
4,635
16,842
788
6,605

1957
80,776
163.7
500
8,136
1,831
4,673
18,076
816
6,131

1958
75,779
152.7
470
8,059
1,554
4,653
17,700
802
6,147

1959
68,535
137.0
544
7,047
1,181
4,400
17,540
966
5,801

1960
130,928
259.9
-
-
-
-
-
-
-

1961
120,259
237.3
636
11,148
2,318
7,553
20,550
1,096
10,395

1962
114,261
224.0
542
10,731
2,234
7,289
17,092
1,082
10,319

1963
75,367
145.4
545
3,175
926
6,263
15,909
1,120
7,357

1964
95,875
185.0
587
4,214
1,621
6,863
18,032
1,207
7,756

1965
102,196
195.9
524
4,633
1,712
6,894
18,996
1,195
8,427

1966
87,742
167.1
566
3,235
1,279
6,791
17,244
1,366
8,081

1967
94,323
178.5
488
3,363
1,513
7,276
17,466
1,319
8,771

1968
94,865
178.5
196
2,280
893
5,129
12,980
707
5,569

1969
87,378
163.4
216
1,993
786
4,446
11,699
677
5,225

1970
65,295
121.3
304
1,867
467
3,986
9,767
885
4,010

1971
82,255
151.8
630
1,514
535
4,783
11,926
1,229
3,772

1972
88,843
162.7
610
1,910
657
4,580
12,262
1,101
3,523

1973
88,400
160.9
482
2,070
679
3,312
12,363
1,097
3,387












1976
81,292
145.6
364
1,728
383
2,513
12,413
1,501
2,692

1977
110,083
196.5
394
2,364
497
3,386
17,673
2,311
4,328

1978
103,023
183.3
427
2,018
373
3,145
18,451
2,603
4,775

1979
110,683
196.4
447
1,546
272
3,215
20,234
2,771
5,383

1980
134,344
237.9
494
1,528
337
3,308
22,181
3,382
6,601

1981
131,820
233.2
536
1,642
415
2,752
21,300
3,306
6,426

1982
121,374
213.9
635
1,241
231
2,907
21,946
4,042
7,525

1983
124,463
218.6
641
1,339
-
2,849
18,370
3,599
6,835

1984
110,551
193.7
480
1,095
331
2,243
15,947
3,502
5,861

1985
111,931
195.7
692
1,189
343
1,961
15,963
3,446
5,434

1986
113,828
198.7
491
1,284
330
1,615
18,017
3,245
5,216

1987
97,609
170.1
685
971
253
1,689
18,433
3,094
5,266

1988
105,101
182.8
734
1,011
212
1,597
16,646
3,237
5,615

1989
98,893
171.8
550
873
187
1,249
15,682
4,432
5,922

1990
118,116
204.6
473
955
157
1,515
20,780
4,818
5,925

1991
158,264
273.9
496
1,761
487
2,583
32,311
6,510
9,220

1992
177,362
311.5
639
2,103
596
3,213
32,369
6,607
11,056

1993
193,275
338.9
766
2,610
778
3,943
33,444
7,235
12,523

1994
206,631
361.4
613
2,819
696
4,280
32,254
7,780
13,207

1995
204,481
357.0
722
2,842
769
4,315
29,799
7,432
12,891

1996
245,422
427.1
593
3,494
869
4,005
35,657
8,466
16,011

(a) For the years 1960 and 1967 these are first grade convictions. 

(b) Data obtained on the basis of the population calculated at the end of each year.

The number of detainees in the Italian penal system amounted to 50,527 persons in 1997.

This number has remained steady for a long time, and has even dropped during the last few years. While there were 35,642 detainees in 1960, this figure dropped to 21,391 in 1970. It then rose again to 31,765 in 1980 and decreased once again in 1990 when 26,150 detained persons were registered.

It was only in 1992 that a significant increase in the number of detainees was registered, i.e. 47,588. This figure topped in 1994 with the 51,231 detainees. This was almost twice as much as the 1990 figures.

There is a prevalence of male detainees and the female prison population has not exceeded 3,000 persons.

Of these, as far as data relating to the 1990s are concerned, the number of minors oscillated between 155 in 1990 and 347 in 1993, then 269 in 1996 and 302 in 1997.

There is a very high percentage of drug addicts, equal to one-third of the detainees. This figure, which was 7,299 in 1990, grew proportionately with the prison population, to 14,074.

What follows are tables produced by ISTAT which present the number of detainees in the Italian penal system between 1959 and 1997.

RETROSPECTIVE DATA

Movement of detainees and interns in preventive custody and penal institutions, from 1959 to 1997. (Source: ISTAT Judicial Statistics)


Entering
Leaving


From state of freedom
Due to transfer, etc.
Total
To state of freedom
Due to transfer, etc.
Total
Present at end of year


MF
F
MF
F
MF
F
MF
F
MF
F
MF
F
MF
F

A- TOTAL

1959
63,746
7,637
72,338
2,635
136,084
10,272
67,693
8,196
73,857
2,703
141,550
10,899
33,794
1,997

1960
60,973
6,879
78,473
2,642
139,446
9,521
58,133
6,743
79,465
2,697
137,598
9,440
35,642
2,078

1961
58,158
6,485
81,636
2,864
139,794
9,349
58,687
6,561
81,356
2,748
140,043
9,309
35,393
2,118

1962
60,532
6,814
84,253
2,667
144,785
9,481
61,650
6,904
82,901
2,626
144,551
9,530
35,627
2,068

1963
47,462
4,539
73,653
2,415
121,115
6,954
50,959
4,907
73,778
2,347
124,737
7,254
32,005
1,768

1964
55,460
5,144
89,543
2,518
145,003
7,662
52,930
5,074
89,243
2,501
142,173
7,575
34,835
1,855

1965
56,657
5,195
94,454
2,501
151,111
7,696
56,906
5,251
92,882
2,397
149,788
7,648
36,158
1,903

1966
47,656
4,412
75,892
2,306
123,548
6,718
58,348
5,113
76,233
2,255
134,581
7,368
25,125
1,253

1967
47,920
4,425
74,911
2,027
122,831
6,452
44,925
4,288
74,216
1,914
119,141
6,202
28,815
1,503

1968
49,932
4,391
94,088
2,492
144,020
6,883
49,235
4,459
92,602
2,359
141,837
6,818
30,998
1,568

1969
51,343
4,491
109,813
2,713
161,156
7,204
52,836
4,704
106,564
2,452
159,400
7,156
32,754
1,616

1970
48,760
3,880
76,940
2,208
125,700
6,088
63,042
4,668
74,021
1,955
137,063
6,623
21,391
1,081

1971
53,490
4,201
79,756
2,015
133,246
6,216
53,376
4,411
75,301
1,719
128,677
6,130
25,960
1,167

1972
64,443
5,539
104,434
2,424
168,877
7,963
70,605
5,946
96,629
1,991
167,234
7,937
27,603
1,193

1973
72,061
6,212
94,866
2,170
166,927
8,382
75,464
6,578
92,079
1,927
167,543
8,505
26,987
1,070

1974
83,540
6,548
84,976
1,653
168,516
8,201
80,308
6,190
86,979
1,994
167,287
8,184
28,216
1,087

1975
91,369
7.054
94,924
2,220
186,293
9,274
84,619
7,002
99,164
2,263
183,783
9,265
30,726
1,096

1976
91,662
6,930
108,702
3,088
200,364
10,018
86,658
7,019
114,459
2,975
201,117
9,994
29,973
1,120

1977
92,176
6,977
123,694
4,609
215,870
11,586
85,509
7,099
127,997
4,454
213,506
11,553
32,337
1,153

1978
89,164
6,753
91,630
2,782
180,794
9,535
92,911
6,872
93,796
2,822
186,707
9,694
26,424
994

1979
84,607
6,575
75,750
3,140
160,357
9,715
78,724
6,829
79,451
2,724
158,175
9,553
28,606
1,156

1980
92,576
7,056
94,413
3,392
186,989
10,448
84,167
6,650
99,663
3,383
183,830
10,033
31,765
1,571

1981
101,143
7,596
99,368
3,691
200,511
11,287
99,599
7,666
103,171
3,913
202,770
11,579
29,506
1,279

1982
102,925
7,613
97,135
3,923
200,060
11,536
96,801
7,470
97,722
3,592
194,523
11,062
35,043
1,753

1983
107,868
8,274
118,270
5,876
226,138
14,150
98,906
7,725
122,050
6,202
220,956
13,927
40,225
1,976

1984
112,834
8,781
126,849
6,273
239,683
15,054
104,762
8,952
132,351
6,076
237,113
15,028
42, 795
2,002

1985
95,329
7,566
119,064
6,140
214,393
13,706
94,546
7,956
121,106
5,845
215,652
13,801
41,536
1,907

1986
95.026
8,281
120,938
5,482
215,964
13,763
97,562
8,304
126,329
5,743
223,891
14,047
33,609
1,623

1987
85,875
7,331
95,229
3,679
181,104
11,010
82,217
7.050
100,723
3,993
182,940
11,043
31,773
1,590

1988
89,741
7,984
109,138
4,949
198,879
12,933
87,245
7,786
112,025
5,155
199,270
12,941
31,382
1,582

1989
83,600
6,885
124,341
5,556
207,941
12,441
80,837
6,714
127,806
5,899
208,643
12,613
30,680
1,410

1990
57,763
4,431
100,949
4,845
158,687
9,276
58,109
4,219
105,108
5,094
163,217
9,313
26,150
1,373

1991
80,234
5,879
86,381
4,358
166,615
10,417
63,655
4,497
93,625
5,410
157,280
9,907
35,485
1,883

1992
93,774
7,489
115,651
6,531
209,425
14,020
69,224
5,350
128,098
7,900
197,322
13,250
47,588
2,653

1993
99,072
7,712
121,494
6,254
220,566
13,766
77,692
6,068
140,250
7,833
217,942
13,901
50,212
2,518

1994
100,829
8,084
131,491
5,249
232,320
13,333
82,692
6,614
148,609
6,927
231,301
13,541
51,231
2,310

1995
93,051
7,289
130,403
5,168
223,454
12,457
79,081
5,846
147,845
6,779
226,926
12,625
47,759
2,142

1996
89,517
7,061
148,975
6,167
238,492
13,228
81,547
6,470
155,972
6,846
237,519
13,316
48,564
2,049

1997
88,024
6,588
149,181
5,678
237,205
12,266
78,378
5,899
156,864
6,242
235,242
12,322
50,527
1,993
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